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Court of Appeals of the District of Columbia 


No. 5C10. 

, I 

I 

Federal-American National Bank and Trust Company 
of Washington, D. C., Appellant,! 


vs. 


Joseph McReynolds and Ellen T. McReynolds 


a Supreme Court of the District of Columbia. 

In Equity. 


No. 51972. 


Joseph McReynolds and Ellen T. McReynolds, Plaintiffs, 


Peter A. Drury, Merchants Bank & Trust Company, Mer¬ 
chants Bank Investment Company, D. C. Realty Com¬ 
pany, Inc., and Federal-American National Bank and 
Trust Company of Washington, D. C., Defendants. 

I 

i 

ITnited States of America, 

District of Columbia, ss: 


Be il remembered, That in the Supreme Cjwrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the above-entitled 
cause, to wit: 


1—5610a 
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1 Filed October 9, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 51972. 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Connecticut Avenue X. W., Plaintiffs, 

v. 

Peter A. Drury, Southern Building, 15th & H Sts. X. W.; 
Merchants Bank & Trust Company, Merchants Bank In¬ 
vestment Company, and D. C. Realty Company, Inc., 
Southern Building, 15th & H Sts. X. W., Defendants. 

Bill of Complaint. 


The bill of complaint of Joseph McReynolds and Ellen 
T. McReynolds respectfully represents: 

1. That they are citizens of the United States and resi- 

* 

dents of the District of Columbia and bring this suit in 
their own right. 

2. That the defendant, Peter A. Drury, is a citizen of 
the United States and a resident of the District of Co¬ 


lumbia and is sued in his own right. 

3. The Merchants Bank & Trust Company is a corpora¬ 
tion, duly incorporated, and has its principal place of busi¬ 
ness in the city of Washington, District of Columbia, and 
is now and has for a long time prior to the filing of this 
bill been doing business in the city of Washington, Dis¬ 
trict of Columbia. 


4. That the Merchants Bank Investment Company is a 
corporation, duly incorporated, under the laws of the State 
of Delaware, but has its principal place of business in the 

city of Washington, District of Columbia, and is 
2 now and has for a long time prior to the filing of 
this bill been doing business in the city of Washing¬ 
ton, District of Columbia. 

5. That the D. C. Realty Company, Inc., is a corporation, 
duly incorporated, under the laws of the State of Delaware, 
and has its principal place of business in the city of Wash- 
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i 

I 

ington, District of Columbia, and is now arid has, for a 
long time prior to the filing of this bill, been doing business 
in the city of Washington, District of Columbia. 

6. That the defendant, Peter A. Drury, was' on or about 
the 26th day of April, 1926, the duly elected President of 
the Merchants Bank & Trust Company and remained such 
president for a long time, to-wit; April 1st, lp29, when he 
resigned said office and was duly elected chairman of the 
Board of Directors of said Merchants Bank Trust Com¬ 
pany, and as such president and chairman, he dominated, 
controlled and directed the policies and transactions of 
said Merchants Bank & Trust Company; and] as the duly 
elected president, which position he now holds land did hold 
on or about the 10th dav of January, 1929, of the Merchants 
Bank Investment Company, he dominated, controlled and 
directed the policies of the said investment company, and 
as such officer as aforesaid of the corporations aforesaid, 
arranged, negotiated, controlled and concluded various real 
estate transactions in the name of said defendants, the Mer¬ 
chants Bank & Trust Company and the Merchants Bank 
Investment Company, including the making $f contracts 
for the sale, resale, trading and exchange of virious prop¬ 
erties of the said Merchants Bank & Trust Company and 
said Merchants Bank Investment Company ajid the said 
D. C. Realty Company, Inc., with numerous anc^ divers per¬ 
sons in the city of Washington, District of Columbia, in¬ 
cluding the plaintiffs. I 

3 7. The plaintiffs aver that on or about, the 1st day 

of January, 1929, they were the owners of the Me- 
Reynolds Apartment House, located at the northeast corner 
of 18th & G Sts., N. W., said property being described in 
the records of the Surveyor of the District of Columbia as 
Lots Xos. 10, 30, 31, 806 and 816 in Square 16$; that said 
property was on the day and year aforesaid Encumbered 
by a first deed of trust in the amount of $700,000.00 and a 
second deed of trust of, to-wit, $91,189.76, and that said 
property was worth, to the best of the plaintiffs’ knowl¬ 
edge, information and belief, at least $1,200,000.00, which 
fact was well-known to the defendants, Peter A. Drurv, the 
Merchants Bank & Trust Company, the Merchants Bank 
Investment Company and the D. C. Realty Coihpany, Inc. 

8. That on or about the 10th day of January, 1929, the 
plaintiffs entered into a contract with the defendant, the 
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D. C. Realty Company, Inc., wherein they agreed, among 
other things, to exchange the said McReynolds Apartment 
for certain properties represented by the said Drury, the 
President of the Merchants Bank and Trust Company and 
the Merchants Bank Investment Company to be the prop¬ 
erty of the D. C. Realty Company, Inc., and plaintiff says 
that among said properties were two promissory notes, one 
in the principal sum of $100,000.00 and the other in the 
principal sum of $25,000.00, said notes being signed by 
Elizabeth Van R. Frazer, as maker, and payable to the 
order of Mildred L. Davis, as payee; both of said notes 
bearing date as i of April 26th, 1926, and payable three 
years after date with interest at the rate of 6% per annum, 
said notes being Secured bv a second deed of trust on Lots 
14 and 1811 in the District of Columbia, otherwise known 
as The Cambridge Apartment, located at 921 19th Street, 
X. W. (A copy of said notes being annexed hereto and 
prayed may be read as a part of this bill of complaint). 

The plaintiff further says that prior to and at the 
4 time said contract was entered into by the plaintiffs 
with the D. C. Realty Company, Inc., (a copy of 
said contract being annexed hereto and prayed may be 
read as a part of this bill of complaint) the said D. C. Realty 
Company, Inc., was represented to plaintiffs by the said 
Drury and said Merchants Bank & Trust Company and said 
Merchants Bank Investment Company, and the plaintiffs 
were led to believe by the statements and representations of 
said defendants, Peter A. Drury, the Merchants Bank & 
Trust Company, the Merchants Bank Investment Company, 
and each of them, that said 1). C. Realty Company, Inc., was 
a separate and distinct entity, and had no connection with 
nor was it controlled or operated by, or had any connection 
with said defendants; whereas, in truthand in fact,the plain¬ 
tiffs allege that it was affiliated with, controlled and operated 
by the said Drurv and the said Merchants Bank & Trust 


Company and said Merchants Bank Investment Company, 
and acted as the agent of the said Drurv and the said Mer- 
chants Bank & Trust Company and said Merchants Bank 
Investment Company for the purpose of concealing the 
identitv of the said Drurv and the said Merchants Bank 
& Trust Company and said Merchants Bank Investment 
Company as the'real parties in dealing with the plaintiffs 
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I. 

in the trade of the aforesaid property. Plaintiffs further 
aver that at no time prior or subsequent to tlie execution of 
said contract for the exchange of the McReiynolds Apart¬ 
ment House and the execution of the deed conyeying the Mc- 
Reynolds Apartment House to the 1). C. Realty Company, 
Inc*., did the said Drury or the said Merchants Bank & Trust 
Company or the said Merchants Bank Investment Company 
reveal or disclose to plaintiffs the true identity and purpose 
of the said D. C. Realty Company, Inc., or the fact that the 
said I). C. Realty Company, Inc., was acting for the Mer¬ 
chants Bank & Trust Company and the Merchants Bank In¬ 
vestment Company. And the plaintiff avers that the said de¬ 
fendant, the Merchants Bank & Trust Company, while still 
concealing the identity of the Merchants Bank & 
5 Trust Company, induced the plaintiff^ to enter into 
a contract with the said Merchants I^ank & Trust 
Company wherein, among other things, the plaintiffs were 
induced to appoint said Merchants Bank & Trust Company 
their agents for the purpose of negotiating, Arranging and 
concluding a trade or exchange of the above mentioned 
McReynolds Apartment House for said properties alleged 
to belong to the said D. C. Realty Company, pic., including 
among others, the two notes of Elizabeth Vim R. Frazer 
for the sum of $125,000.00, which arc hereihbefore more 
particularly referred to. And the said Merchants Bank & 
Trust Company as consideration for their acjting as agent 
for the plaintiffs as aforesaid induced thej plaintiffs to 
agree to pav to one E. Whvland Shaffer and the said Mer- 
chants Bank & Trust Company for services tendered and 
to be rendered in connection with said contract of agency 
(see Exhibit if2) a commission of $10,000.00 ( in cash, and 
certain property located at 1009 9th Street, jN. W. which 
he conveyed to them subject to a first deecj of trust of 
$16,000.00 “in satisfaction of the balance of the commis¬ 
sion’’; and plaintiffs aver that they did appoint the said 
E. Wylarnl Shaffer and said Merchants Bank & Trust Com¬ 
pany their agents for the purposes aforesaid gnd did, upon 
the consummation of exchange of the McReynolds Apart¬ 
ment House as provided for in said contract pay to the said 
Merchants Bank & Trust Company and to said E. Wyland 
Shaffer the commission heretofore mentioned and agreed 
upon. 
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9. And the plaintiffs aver that the said defendant, the 
Merchants Bank & Trust Company, having accepted the 
agency of the plaintiffs that it became and was the duty 
of the said Merchants Bank & Trust Company to deal hon¬ 
estly and openly with said plaintiffs and at all times dur¬ 
ing such agency to make a frank and free disclosure of any 
information which it had or which might come to its knowl¬ 
edge, the concealment of which did or might tend 

6 to injure or induce said plaintiffs to suffer, or to 
sustain loss, or part with their property, especially 
was it the duty of said Merchants Bank & Trust Company 
as agent of said plaintiffs to disclose to them any informa¬ 
tion which it or the said Drury had or possessed, or which 
they might have had or possessed, by the exercise of 
reasonable care, as to the value or worthlessness of the 
Frazer notes hereinbefore mentioned, and which will later 
appear in more detail, were at the time of entering into and 
during the continuance of said agency the property of said 
defendants, the Merchants Bank & Trust Company and the 
Merchants Bank Investment Company and known to said 
Merchants Bank & Trust Company and the Merchants 
Bank Investment Company to be worthless and of no value, 
which fact was at all times prior to the transfer of said 
apartment house unknown to plaintiffs and concealed from 
them by the defendants, the Merchants Bank & Trust Com¬ 
pany, said Drury, and the Merchants Bank Investment 
Company for the purpose of defrauding and depriving the 
plaintiffs of their property. 

10. Tlie plaintiffs are informed and believe and upon 
such information and belief aver that at the time of the 
execution of the aforementioned contract and at the time of 
appointing said Merchants Bank & Trust Company the 
agents for the purpose aforesai- the said Merchants Bank 
& Trust Company and the Merchants Bank Investment 
Company were the owners of said Frazer notes, herein¬ 
before mentioned and had purchased them from the owner 
or holders thereof on or about the 8th dav of June, 1926, 
for the sum of $92,407.00, which fact was concealed from 
the plaintiffs with the wrong and fraudulent purpose of 
concealing the true value of said notes from the said 
plaintiffs. 

11. And the plaintiff, Joseph McReynolds, avers that 
prior and subsequent to the execution of the annexed con- 
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tract for the exchange of the McReynolds Apartment 
House, he represented to said Drury and the said Mer¬ 
chants Bank & Trust Company, and while sgid Merchants 
Bank & Trust Company was acting as his ggent for the 
exchange of said property, that he was ^iot interested 
7 in the Frazer notes, that he did n<^t know Mrs. 

Frazer, that he had no means of ascertaining her 
financial status and that, among other things, he did not 
believe that if the said Cambridge Apartment] was, for any 
reason, sold under the first deed of trust that it would 
bring sufficient moneys to pay off the second jdeed of trust 
hereinbefore mentioned; whereupon the saij Drury and 
said Merchants Bank & Trust Company represented to him, 
the said Joseph McReynolds, that they had personally in¬ 
vestigated Mrs. Frazer, that she was able to pay off said 
notes at mat urity, that he, Drury, knew that I Mrs. Frazer 
was a woman of considerable means and worth a great deal 
over and above her liability on said notes; whereas, the 
plaintiffs allege the truth and fact to be that the said Drury 
and the said Merchants Bank & Trust Company and said 
Merchants Bank Investment Company, and said D. C. 
Realty Company, Inc., knew for a long time prior to the 
execution of said contract for the exchange of said Mc- 
Revnolds Apartment, and subsequent to the execution of 
said contract, and at the time of the transfer of said 
McReynolds Apartment House to the D. C. Realty Com¬ 
pany that said Frazer notes of $100,000.00 and $25,000.00 
were worthless and of no value; that Mrs. Frazer, the 
maker ot said notes, was not a woman of megns and was 
unable to pay the notes at maturity or anyj part of the 
indebtedness represented by said notes or the interest 
thereon, all of which facts the said Drury and said defend¬ 
ants and each of them wilfully, knowingly, and fraudulently 
withheld and concealed from the plaintiffs for! the purpose 
of inducing the plaintiffs to enter into said contract and in¬ 
ducing them to accept said notes of $100,000.00 and 
$25,000.00, respectively, and the plaintiffs averj that relying 
wholly and solely upon said representations of the said 
Drury, said Merchants Bank & Trust Company and said 
Merchants Bank Investment Company, thef agreed to 
accept and did accept said notes of said Frazer in part pay¬ 
ment of their interest in the McReynolds Apartment House; 
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and the plaintiffs aver that shortly after accepting 
8 said notes they learned same to be worthless and of 
no value, which fact, although well-known to all of 
the aforesaid defendants and each of them was wilfully and 
fraudulently concealed from the plaintiffs, and by reason 
of said fraudulent representations and concealment as 
aforesaid the plaintiffs lost the sum of $125,000.00. And 
plaintiffs aver that had they known said Frazer notes were 
worthless and of no value they would not have accepted 
same as part payment for McReynolds apartment, or have 
entered into said transaction for the exchange of said 
property. 

12. That plaintiffs are informed and believe and upon such 
information and belief aver that the defendant, the Mer¬ 
chants Bank & Trust Company, has been paid interest on 
$125,000.00 from the 1st day of February, 1929, and the 
exact amount of said interest is unknown to the plaintiffs 
but well-known to the defendant, the Merchants Bank & 


Trust Company. 

13. And the said plaintiffs aver that in furtherance of 
and as a part of the scheme to defraud the plaintiffs of their 
property and to satisfy said McReynolds as to the value 


of said Frazer notes for $125,000.00, and the financial 


sponsibility of the maker of same, the defendants offered 
to lend to said Joseph McReynolds within sixty days from 
the signing of said contract for the exchange of said Mc¬ 
Reynolds Apartment House, the sum of $50,000.00; said Mc¬ 
Reynolds to give therefor his promissory note payable 
ninety days after date, bearing interest at 6% per annum, 
said note to be secured by pledging with the said defendant, 
the Merchants Bank & Trust Company, as collateral secur¬ 
ity the two second trust notes of $125,000.00 hereinbefore 
referred to, and the said Merchants Bank & Trust Company 
the agent of the said McReynolds did lend to said Joseph 
McReynolds the sum of $50,000.00 hereinbefore referred to 
and as evidence of said loan, now holds his note for $50,- 
000.00, dated July 2nd, 1930, (a copy of said note is annexed 
hereto and prayed to be read as a part of this bill of com¬ 
plaint and marked Plaintiffs’ Exhibit #3). And 
9 Plaintiffs aver that said loan of $50,000.00 by said 
Merchants Bank & Trust Company was made for 
the purpose of concealing the worthlessness of the Frazer 
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notes and of inducing the plaintiffs to rely | and act upon 
the aforesaid representations of said defendants as to the 
value of said notes which the plaintiffs agreed to accept in 
part payment of the McReynolds Apartmentj House. 

14. That the defendant, the said Merchants! Bank & Trust 
Company now holds the $50,000.00 note described aforesaid, 
and the plaintiffs are informed and believe and on such in¬ 
formation and belief aver that unless said defendants and 
each of them are enjoined from selling, negotiating or part¬ 
ing with said notes, that it will be transferred jto an innocent 
third party for value and the plaintiffs will be estopped 
from successfully asserting against such innocent third 
party the defense that said note was obtained from the 
plaintiffs through fraud and deceit exercisejl by said de¬ 
fendants as hereinbefore set forth. 

15. That the defendant, the Merchants Ifank & Trust 
Company, on or about September 18th, 193(j), through its 
officers and directors adopted a resolution to consolidate 
under and by virtue of the provisions of the laws of the 
United States with tlie Federal American National Bank in 
Washington, District of Columbia; and in pursuance of said 
resolution issued and caused to be issued to thb stockholders 
of the aforesaid banks a notice, and caused said notice to be 
published in the various daily papers in circulation in the 
city of Washington, District of Columbia, Including the 
Evening Star, to the effect that a special mfeeting of the 
stockholders of the Merchants Bank & Trust Company will 
be held in the Merchants Bank & Trust Compknv offices on 
Monday, the 20th day of October at 2 p. m., for the pur¬ 
poses of considering and determining by vote whether an 
agreement to consolidate the said Merchants ijSank & Trust 
Company and the Federal American National Bank under 
the provisions of the laws of the United Stajes should be 
ratified and confirmed (a copy of said notice being annexed 

hereto and prayed may be read as a pad of the bill of 
10 complaint and marked Plaintiffs’ Exhibit #4). 

16. The plaintiffs are informed and therefore 
aver that under the laws of the United Stated they cannot 
maintain an action for fraud and deceit against the de¬ 
fendant, the Merchants Bank and Trust Company, after 
said consolidation is ratified and effected, npr could the 
plaintiffs recover from the consolidated banl^ which is to 
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operate under the name of the Federal American National 
Bank and Trust Company for a tort of the above character 
committed by said defendants, the Merchants Bank and 
Trust Company. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That subpoenas issued to the defendants compelling 
them and each of them to appear before this Honorable 
Court on a day named to answer the exigencies of this bill 
of complaint. 

2. That a rule issue to the defendants and each of them 
requiring them to show cause why they should not be en¬ 
joined pendente life and permanently on final hearing from 
selling, negotiating, or disposing of the said $50,000.00 note 
referred to in this bill, and why they should not be enjoined 
from entering and prosecuting suit against plaintiff, Joseph 
McRevnolds, to recover anv monev alleged to be due to the 
defendant, the Merchants Bank and Trust Company, be¬ 
cause of the execution of said $50,000.00 note. 

3. That upon final determination of said cause, the said 
defendants and each of them be directed to deliver and turn 
over to the plaintiffs the said note of $50,000.00 together 
with all interest that has been paid on account of the in¬ 
debtedness represented by said note. 

11 4. That a money decree be entered against the de¬ 

fendants and each of them for the sum of $125,000.00 
with interest from the 1st day of February, 1929, or for 
such other sum as the Court may find upon final hearing of 
this cause to be due from the defendants or each of them to 
the plaintiffs. 

5. That a rule be issued against said Merchants Bank & 
Trust Company directing the said Merchants Bank & Trust 
Company to show cause why it should not be restrained 
from consolidating with the Federal American National 
Bank as hereinbefore set forth pending the final determina¬ 
tion of this suit. 

6. That the plaintiffs recover from the Merchants Bank 
& Trust Company, the commission paid to the said Mer¬ 
chants Bank & Trust Company which commission has more 
particularly been described and set forth in the contract 
annexed hereto. 
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7. And for such other and further relief as to the Court 
mav appear meet and proper. 

JOSEPH McREYNOLDS. 
ELLEN T. McREYNOLDS. 
GEO. A. BERRY, j 

Attorney for Plaintiffs . 

District of Columbia, ss : j 

We solemnly swear that we have read the foregoing bill 
of complaint by us subscribed, and know’ the contents 
thereof; that the matters and things therein [stated upon 
our own knowledge are true and those stated upon informa¬ 
tion and belief, we believe to be true. 

JOSEPH McREYNOLDS. 
ELLEN T. McREYNOLDS. 

i 

Subscribed and sw’orn to before me this 9tli day of Oc¬ 
tober, 1930. I 

[notarial seal.] CUVIER A. METZLER, 

Notary Public, D. C. 

I 

12 $100,000.00. Washington, I). C., April 26, 192(5. 

On or before three years after date I promise to pay to 

the order of Mildred L. Davis One Hundred thousand Dol- 

1 

lars, for value received, with interest at six [per centum 
per annum, until paid, payable semi-annually, bach install¬ 
ment of interest to bear interest after maturity^ if not then 
paid, at the rate of aforesaid. 

(Signed) ELIZABETH VAN R, FRASER, 

1611 21 Street. 

No. 1 of 2. 

Due:-. 

. _ 

(Signed) MILDRED L. DAVIS. i 

The Real Estate Title Insurance Company pf the Dis¬ 
trict of Columbia. j 

The Columbia Title Insurance Company of ^he District 
of Columbia. 

Offices: 503 E St. N. W., Washington, D. C. 

Secured by deed of trust to R. Thomas Robinson and 
Robert E. P. Kreiter, Trustee. 
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Conveying Orig. 
Sq. 106. ‘ 


Lots 14 and 15 & Ft. Orig. Lot 17 in 


13 $25,000.00. i 


Washington, D. C., April 26, 1926. 


On or before three years after date, I Promise to pay to 
the order of Mildred L. Davis, Twenty-five thousand Dol¬ 
lars for value received, with interest at six per centum per 
annum, until paid, payable semi-annually each installment 
of interest to bear interest after maturity, if not then paid, 
at the rate aforesaid. 

(Signed) ELIZABETH VAN R. FRAZER, 

1611 21st Street. 

No. 2 of 2. 

Due:-. 

At:-. 

(Signed) MILDRED L. DAVIS. 


The Real Estate Title Insurance Company of the District 
of Columbia and The Columbia Title Ins. Company of the 
District of Columbia. 

Offices: 503 E St. N. W., Washington, 1). C. 

To R. Thomas Robinson and Robert E. P. Kreiter, 
Trustee. 

Conveying Orig. Lots 14 & 15 & Pt. Orig. Lot 17 Sq. 106. 


14 This agreement, made this 10th dav of January, 
1929, by and between Joseph McReynolds and his 
wife, Ellen T. McReynolds, both of the District of Columbia, 
parties of the first part, and D. C. Realty Company, Inc., a 
corporation created under the laws of the State of Dela¬ 
ware, party of the second part: 

Whereas, the said parties hereto have mutually cove¬ 
nanted and agreed to exchange their respective properties, 
hereinafter more particularly described, upon the terms and 
conditions hereinafter set forth: 

Now, therefore, this agreement witnesseth: 

That for and in consideration of the sum of Ten Dollars 
($10), lawful money of the United States of America, in 
hand paid by each of the parties hereto to the other, the 
receipt whereof is hereby acknowledged, the parties hereto 
do mutuallv covenant and agree with each other as follows: 

1. The parties of the first part covenant and agree to 
convey, or cause to be conveyed, unto the party of the sec- 
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| 

ond part, by appropriate special warranty d^ed, all that 
parcel of land situate in the District of Columbia, with im¬ 
provements thereon, known and described as Lefts 10, 30, 31, 
800 and 816 in Square 168, otherwise known ^s the north¬ 
east corner of Eighteenth and G Streets, N. W.; said con¬ 
veyance to be made subject to a first deed of trust now of 
record in the sum of $700,000 dated July 3, 1928, and bear¬ 
ing interest at the rate of 0 V 2 per cent per annum, payable 
semi-annually; the principal sum to be amortized in annual 
instalments of three per cent after the first y^ar, and bal¬ 
ance of said principal to be payable in ten years. Said 
property to be further subject to a second deed pf trust now 
of record securing the payment of the sum of $91,189.76, 
said trust bearing date of September 20, 19-27, and the 
notes secured thereby bearing interest at the r^te of 6 per 
cent per annum; the principal and interest of said 
15 notes are payable in quarterly instalments of $6,000, 
balance of the principal due in five years from Sep¬ 
tember 20, 1927. | 

It is expressly understood by and between the parties 
hereto that the property above described is at |the time of 
the signing of this contract rented for the sum of $159,575 
as a gross return per annum, according to schedule of 
rentals made a part of this contract. It is further expressly 
covenanted and agreed on the part of the patties of the 
first part that the said property is at this time entirely 
rented with the exception of eight apartments. | 

2. Said party of the second part shall convey or cause to 
be conveyed unto the said Joseph McRevnoldsj by appro¬ 
priate deed with special warranty, all those parcels of land 
situate in the District of Columbia, with improvements 
thereon, as follows: 

Lot 817 in Square 184, otherwise known as the Stoneleigh 
Garage, located at 1630 L Street, N. W. Said property is 
now subject, and is to be conveyed subject, to i first deed 
of trust securing the sum of $90,000; said principal bears 
interest at the rate of O 1 /** per cent per annum, arid the prin¬ 
cipal is due July 23, 1930. 

Lots 18 and 19 in Square 652, unimproved, arjd free and 
clear of encumbrances. 

Lots 24 and 822 in Square 402, otherwise kno|vn as 1009 
Ninth Street, N. W. Said property is now subject, and is 
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to be conveyed subject, to a first deed of trust of $16,000, 
the said trust bearing interest at the rate of 6 per cent 
per annum, and the principal to mature in January, 1931. 

Lot 823 in Square 377, otherwise known as the Atlantic 
Building, located at 928-930 F Street, N. W. Said property 
is now subject, and is to be conveyed subject, to a first deed 
of trust securing the sum of $200,000, bearing interest at 
the rate of 6 1 /** per cent per annum, and the principal thereof 
due November 21, 1931. 

Also the following parcel of land, with improvements 
thereon, situate in Jefferson County, Louisville, Kentucky: 
Lot 16 in Block 7, being the corner of Third and Main 
Streets, known as “Our Home Life Building,” which prop¬ 
erty is subject to, and to be conveyed subject to, a deed of 
trust securing the principal sum of $50,000, said principal 
bearing interest at the rate of 6 per cent per annum, and 
the principal thereof maturing January 3, 1931. 

Also the following parcels of land, with improvements 
thereon, situate in Fauquier County, Virginia: 

16 Ap-roximatelv 194 acres located near Somerville, 

known as “Heflin Farm,” free and clear of encum¬ 
brances. 

Approximately 160 acres located near Somerville, known 
as “Bryant Farm,” likewise free and clear of encum¬ 
brances. 

The party of the second part covenants and agrees to de¬ 
liver to Joseph McReynolds, one of the parties hereto of 
the first part, the promissory note in the principal sum of 
$125,000, bearing interest at the rate of 6 percent per an¬ 
num, payable semi-annually, and the principal represented 
by said note due April 29, 1929, said note being secured by 
a second deed of trust on Lots 14 and 811 in Square 106 in 
the District of Columbia, otherwise known as 921 Nineteenth 
Street, X. \V. The last mentioned property is now subject 
to a first deed of trust in the sum of $200,000.00. 

3. The title of said properties, mentioned and described 
herein, shall be good of record and in fact, subject only to 
covenants of record and encumbrances herein mentioned, 
if any. Should either title, upon examination, be found 
defective, this agreement shall, at the option of the vendee 
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of such property, be and become null and void; but neither 
party shall be liable to the other for any damage by reason 
of such defective title, and they hereby accordingly release 
each other from any such liability. 

4. The rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer; Taxes on 
the property located in the District of Columbia shall be 
adjusted in accordance with certificate of tax<ts issued by 
the Collector of Taxes of the District of Coluiinbia, except 
that all special improvements completed prior to the date 
hereof, whether or not assessment thereof is now levied, 
shall be paid for, or appropriate allowance made therefor, 
by the respective vendors to the date of transfer. 

5. The examination of title, conveyancing, recording, no¬ 
tary fees, on deeds and notes, shall be at the cost and ex¬ 
pense of the respective vendees. 

17 6. It is expressly covenanted and agreed by and 

between the parties hereto that the p^irty of the 
second part shall lend to Joseph McReynolds,! one of the 
parties hereto of the first part, the sum of $100,000. Said 
Joseph McReynolds is to give therefor his 'promissory 
note in the aforesaid principal sum, bearing interest at the 
rate of 6 per cent per annum, said principal am} interest to 
be payable in monthly instalments of $600, the'j balance of 
principal to become due and payable two veai^s after the 
date of the note; said loan to be secured by a second deed of 
trust, junior to the present trust of $200,000, onl Lot 823 in 
Square 377 in the District of Columbia, otherwise known as 
the Atlantic Building. 

° i 

7. The party of the second part further covenants and 
agrees to make a loan to Joseph McReynolds, one of the 
parties hereto of the first part, within 60 days from the 
signing of this contract, of $50,000; said Joseph McRey¬ 
nolds to give therefor his promissory note, payable 90 days 
after date, bearing interest at the rate of 6 pCr cent per 
annum, and better secure the same by pledging with the 
party of the second part as collateral security the second 
trust note of $125,000 which is referred to in paragraph 2 
of this contract, and being secured by Lots 14 and 811 in 
Square 106 in the District of Columbia, otherwise known as 
921 19th Street, N. W. 

8. This agreement shall be consummated simultaneously, 
and on or before February 1, 1929, excepting^ however, 
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with reference to the loan herein mentioned in the sum of 
$50,000, which mav be consummated within 60 davs from 
the execution of this contract; it being agreed that the same 
shall be binding and existent for the benefit of the parties 
hereto, and each of them, their heirs, personal representa¬ 
tives, successors and assigns. 

9. Joseph McReynolds, one of the parties hereto of the 
first part, agrees to pay as a commission to E. Whvland 
Shaffer and the Merchants Bank and Trust Company 
$10,000 in cash, and the property located at 1009 Ninth 
Street, N. W. he will convey to them subject to a first deed 
of trust of $16,000 in satisfaction of the balance of the com¬ 
mission. The party of the second part agrees to pay a 
commission of $10,000 to the said E. Whvland Shaffer and 
the Merchants Bank and Trust Company. 

IS 10. The parties hereto acknowledge that E. Why- 
land Shaffer and the Merchants Bank and Trust 
Company are acting herein as agents for all of the parties 
hereto, and with their full knowledge and consent, and that 
said agents are entitled to a commission for their services, 
the amount thereof to be paid by the respective parties 
having been hereinabove set forth. 

In witness whereof the parties hereto of the first part 
have signed their names and affixed their seals, and the 
party hereto of the second part has caused these presents 
to Ik* signed in its corporate name, by Joseph A. Rafferty, 
its president, attested by L. E. Meany, its secretary, and its 
corporate seal to be hereunto affixed. 

JOSEPH McREYNOLDS. [seal.1 

ellen t. McReynolds. [seal.] 

Witness-: 

(Signed) W. M. MACNICHOL. 

(Signed) E. WHYLAND SHAFFER. 

' D. C. REALTY COMPANY, INC., 
By JOSEPH A. RAFFERTY, 

President. 


Attest: 

(Signed) L. E. MEANY, 

Secretary. 


19 $ 50 , 737 . 21 . 


Washington, 1). C., July 2, 1930. 


Thirty days after date I promise to pay to the order of 
Merchants Bank and Trust Company, 15th and H Streets 
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i 

I 

N. W., Washington, D. C., fifty thousand se^en hundred 
thirty seven 21/100 Dollars, for value received, with inter¬ 
est at — per centum per annum, having deposited with said 
Bank, as collateral security for the payment of the full 
sum of principal, interest and costs due on this note, and 
also as collateral security for all other preseint or future 
demands, of any and all kinds, of the said Bank, against the 
undersigned, due or not due, the following, to wit: E. Van 
Frazer, 125,000.00, April 26, 1929, Lots 1445—Pt. 17, 
Square 106, with full power and authority to said Bank to 
sell the whole or any part of said security, or; any substi¬ 
tutes therefor, or any additions thereto, at public or private 
sale, at any time, and at the option of said Bank or its 
assigns, the non-performance of this promise br any part 
thereof, or the non-payment of any other presejnt or future 
demands of said Bank, as aforesaid, and without advertise¬ 
ment or notice to the undersigned; and upon such sale the 
holder hereof may purchase all or any part of said securi¬ 
ties, discharged from any right of redemption. After 
deducting all proper costs and expenses, the residue of the 
proceeds of sale shall be applied to the payment of this 
note, and of any other present or future demands of said 
Bank as aforesaid, and the undersigned agreed to remain 
liable for any deficiency then remaining. In cafee of depre¬ 
ciation in market value of said security at any time pledged 
for this loan, a payment shall be made on accoijmt or addi¬ 
tional securitv added, as required bv said Bank. 

(Signed) JOSEPH McREYNOLDS. 

Address: 1423 L Street. j 

20 Merchants Bank and Trust Company]. 

Shareholders ’ Meeting. i 

I 

Notice is hereby given that pursuant to £all of its 
directors a special meeting of the shareholders of Mer¬ 
chants Bank and Trust Company will be held at its main 
office, No. 1435 11 street northwest, in the Citv of Washing- 
ton, District of Columbia, on Monday, the 20th d^y of Octo¬ 
ber, 1930, at 2 o’clock, p. m., for the purpose of ionsidering 
and determining by vote whether an agreement to consoli¬ 
date the said company and Federal-Americap National 

2—5610a 
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Bank of Washington, located in the City of Washington, 
District of Columbia, under the provisions of the laws of 
the United States, shall be ratified and confirmed, and for 
the purpose of voting upon any other matters incidental to 
the proposed consolidation of the said Federal-American 
National Bank of Washington and this company. A copy 
of the aforesaid agreement executed by a majority of the 
directors of the Federal-American National Bank of Wash¬ 
ington and by a majority of the directors of this company, 
providing for the consolidation, is on file at the main office 
of this company. No. 1435 II street northwest, Washington, 
D. C., and may bei inspected during business hours. 

The books of the company for the transfer of stock will 
be closed October 18, 1930, at 12 o’clock noon. 

ROLFE E. BOLLING, 

President. 

Dated September 18, 1930. 

Federal-American National Bank of Washington. 

Shareholders’ Meeting. 

Notice is hereby given that pursuant to call of its 
Directors a special meeting of the shareholders of the 
Federal-American National Bank of Washington will be 
held at its banking house, No. 619 Fourteenth street north¬ 
west, in the City of Washington, District of Columbia, on 
Mondav, the twentieth dav of October, 1930, at 2 o’clock 
]>. m., for the purpose of considering and determining by 
vote whether an agreement to consolidate the said bank 
and Merchants’ Bank and Trust Company, located in the 
City of Washington, District of Columbia, under the pro¬ 
visions of the laws of the United States, shall be ratified 
and confirmed, and for the purpose of voting upon any 
other matters incidental to the proposed consolidation of 
the two banks. A copy of the aforesaid agreement exe¬ 
cuted by a majority of the Directors of each of the two 
banks, providing for the consolidation, is on file at the bank 
and may be inspected during business hours. 

The books of the bank for the transfer of stock will be 
closed October 18, 1930, at 12 o’clock M. 

JOHN POOLE, 

President. 

Dated September 18, 1930. 
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Memoranda. 


October 9, 1930.—Subpoenas to answer issued, and re¬ 
turned served defendants, each, personally. 

Rule to show cause issued, and returned served defend¬ 
ants, each, personally. 


99 


Motion of Merchants Bank and Trust \Company* to 

Dismiss. 

Filed October 11, 1930. 


* 


# 


Comes now the defendant, Merchants Bank & Trust Com¬ 
pany, by its attorneys, Ellis, Ferguson, Houghtbn and Gary, 
and moves to dismiss the bill of complaint filed in this cause 
for the following reasons: 

1. That said bill of complaint does not state such a case 
as will or could in equity entitle the plaintiffs lo any relief 
against this defendant because the plaintiffs hhve a plain, 
adequate and complete remedy at law. 

2. The bill of complaint is bad in substance zpid does not 

contain allegations of fact such as would, if trui, entitle the 
plaintiff as against this defendant to relief in a court of 
equity. | 

3. And for other reasons apparent upon the] face of the 

said bill of complaint. j 

ELLIS, FERGUSON, HOUGHTON & 
GARY, j 

Attorneys for Defendant 
Merchants Bank & Trust Company. 

George A. Berry, Esq., 

Attornev for Plaintiffs: 


Please take notice that the foregoing motion will be cal¬ 
endared for hearing before the Equity Court to which it may 
be assigned on Friday next, October 17, 1930, at 1 ten o’clock 
A. M., or as soon thereafter as counsel can be heard. 

ELLIS, FERGUSON, HOUGHTON & 
GARY, | 

Attorneys for Defendant 
Merchants Bank & Trust C\ompany. 
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Service of a copy of the foregoing motion accepted this 
11th dav of October, 1930. 

i G. A. BERRY, 

Attorney for Plaintiffs. 

23 Memoranda. 

October 11, 1930.—Motion of Drury to dismiss Bill of 
Complaint filed. 

October 17, 1930.—Answer of Merchants Bank and Trust 
Company to Rule to Show Cause filed. 

Affidavit of Walter M. Macnichol. 

Filed October 17, 1930. 

#*#***# 

District of Columbia, To wit: 

Walter M. Macnichol, being first duly sworn, deposes and 
savs that on the 10th dav of January, 1929, and for a con- 
siderable time prior thereto, he was the Manager of the 
Real Estate Department of the Merchants Bank & Trust 
Company and as such he was connected with the negotiation 
of a contract bearing date January 10,1929, by and between 
Joseph McReynolds and his wife, Ellen T. McReynolds, on 
the one part, and D. C. Realty Company, Inc., on the other 
part, under the terms of which the said McReynolds and 
wife agreed to convey to the said D. C. Realty Company, 
Inc. real estate in the District of Columbia known as the 
McReynolds Apartment House located at 18th and G 
Streets, Northwest, in exchange for certain properties which 
the said D. C. Realty Company, Inc. agreed to convey or 
cause to be conveyed unto said Joseph McReynolds and 
which property is set forth in paragraph two of said agree¬ 
ment ; that during said negotiations this affiant had 

24 several conversations with the said Joseph McRey¬ 
nolds in connection with said contract. During all 

of said negotiations the principal and almost sole concern 
of said McReynolds was that he should get out of the trans¬ 
action $150,000.00 in cash. 

This affiant during the course of said conversations dis¬ 
cussed with McReynolds the notes aggregating $125,000.00 

made bv Elizabeth Van R. Frazer and secured bv a second 
* *• 
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deed of trust on Lots 14 and 1811 in Square 106 in the Dis¬ 
trict of Columbia, known as 921 Nineteenth Street, North¬ 
west, and improved by an apartment house} known as the 
Cambridge Apartment House; that during the course of 
said conversations the said McReynolds stated to this affiant 
that he believed said property to be ample sepufity for both 
the notes of $125,000.00 as above mentioned and the first 
trust then on the property of $200,000.00. | 

This affiant further says that during said conversations 
he stated to said McReynolds that at the time the said 
second trust notes of said Elizabeth Van R. Frazer "were 
purchased by the Federal City Securities Company, which 
was the previous name of the Company sued as defendant 
in this case as the Merchants Bank Investment Company, 
he was advised that Mr. Harry V. Haynes, tpe then Presi¬ 
dent of the Farmers & Mechanics National Bpnk of George¬ 
town, was familiar with Mrs. Frazer’s affairs and was 
familiar with her financial responsibility; thjat at the time 
of said purchase of said notes in June, 1926, he inquired 
of the said Haynes as to the financial responsibility of Mrs. 
Frazer and that he was advised by said Ha\|nes that Mrs. 
Frazer was a woman of large financial meansj and was able 
to pay said notes; that at the time he made said statement 
to said Joseph McReynolds he had no information to the 
contrary thereof, but believed at that time jthat the said 
Elizabeth Van R. Frazer was amply abjle to pay said 
25 notes, and, in fact, he is of the opinion that she is 
still able to pay said notes. 

1 This affiant further says that at no time duping the nego¬ 
tiations of said contract did this affiant or anybody else 
connected with the Merchants Bank & Trust Company or 
the Merchants Bank Investment Company p>r the D. C. 
Realty Company, Inc. or the said Peter A. J)rury conceal 
any facts from the said Joseph McReynolds jin connection 
with the value of said notes of $125,000.00. 

WALTER M. MACNICHOL. 

Subscribed and sworn to before me this 1|7 day of Oc¬ 
tober, 1930. | 

[notarial seal.] MINERVA G. CUjLTON, 

Notary Public, D. C . 
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Memorandum. 

October 18, 1930.—Rule to Show cause discharged. 

26 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51972. 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Connecticut Avenue X. \Y., Plaintiffs, 

vs. 

Peter A. Drury, Southern Building, 15th and H Streets 
N. W.; Merchants Bank & Trust Company, Merchants 
Bank Investment Company, and D. C. Realty Company, 
Inc., Southern Building, 15th and H Streets N. W., De¬ 
fendants. 

Answer of Defendant Merchants Bank and Trust Company 

to Bill of Complaint. 

Filed October 24, 1930. 

* * * # # # * 

Comes now the defendant, Merchants Bank and Trust 
Company, and saving and reserving unto itself the benefit 
and advantage of all exceptions to the many errors and in¬ 
sufficiencies contained in the bill of complaint, answering 
the bill of complaint, says: 

1, 2, 3, 4 and 5. This defendant admits the truth of the 
allegations contained in paragraphs 1, 2, 3, 4 and 5 of the 
bill of complaint. 

6. Answering the sixth paragraph, this defendant admits 
that the defendant, Peter A. Drury, was the duly elected 
President of this defendant from April 26, 1926, to April 
1, 1929, and that he was thereafter until the 2nd day of 
July, 1930, Chairman of the Board of Directors of this 
Company, but this defendant denies that the said Drury 
dominated, controlled and directed the policies and trans¬ 
actions of this defendant, and says that this defendant has 
at all time^ since its organization been managed and 

27 directed bv its Board of Directors regularlv elected 
bv its stockholders, of which stock the said Drurv 

has at no time ever held a majority, and that all its officers, 
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including the said Drury, have at all times a^ted only under 
the direction and supervision of said Board of Directors. 

Further answering said paragraph, this defendant says 
that the said Drury has never at any time arranged, nego¬ 
tiated, controlled or concluded real estate transactions in 
the name of this defendant except with the action and ap¬ 
proval of the Board of Directors of this defendant. 

7. Answering paragraph seven, this defendant admits 
the allegations of paragraph seven except that it expresses 
no opinion as to the value of the McReynolds Apartment 
House, and if material demands strict proof thereof. 

8. Answering the eighth paragraph of the bill, this de¬ 
fendant denies that anybody on behalf of this! defendant or 
the defendant Drury represented to the plaintiffs that all 
the properties contracted to be conveyed and delivered to 
the plaintiffs by the D. C. Realty Company, Inc. under the 
contract of January 10, 1929, were, in fact, the property 
of the said D. C. Realty Company, Inc. On the contrary, 
this defendant alleges the fact to be that the said Joseph 
McReynolds knew that a part of the properties included in 
said contract were not at the time of the exception of said 
contract the property of the D. C. Realty Ccjmpany, Inc., 
and in said contract itself the said D. C. Realty Company, 
Inc. agreed to “convey or cause to be convened” to said 
plaintiffs the properties mentioned therein. Defendant 
further avers that among the properties mentioned in said 
contract there were two farms located near, Somerville, 
Virginia, which belonged to this defendant, and the deed 
or deeds to the said Joseph McReynolds conveying these 
properties were made direct to him from thi^; defendant, 
which said deeds were accepted without question by said 
plaintiffs in the settlement of said contract. j 

Further answering said paragraph, this defendant avers 
the fact to be that the D. C. Realty Company, Inc., the 
Merchants Bank Investment Company pnd this de- 
28 fendant are now, were at the time of the execution and 
performance of the contract of January 10, 1929, and 
have at all times been separate and distinct entities, and this 
defendant has never had and has not now any interest, finan¬ 
cial or otherwise, in said other two Companies, and this de¬ 
fendant denies that said D. C. Realty Company, Inc. has ever 
been affiliated, controlled and operated by this defendant, and 
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it further denies that in the execution of said contract the 
D. C. Realty Company, Inc. acted as the agent of this de¬ 
fendant for the purpose of concealing the identity of this 
defendant as the real parties dealing with the plaintiffs or 
for any other purpose. The only connection that this de¬ 
fendant had with said contract was that it sold to the D. C. 
Realty Company, Inc. the properties belonging to it and 
which the D. C. Realty Company, Inc. agreed to deliver to 
the plaintiffs under the terms of said contract and receive 
payment therefor from said D. C. Realty Company, Inc. 
This defendant obtained no interest whatsoever in the Mc- 
Reynolds Apartment House under the said contract of 
Januarv 10, 1929. This defendant admits that it acted as 
one of the brokers in the negotiation of said contract. This 
defendant denies that the plaintiffs paid to it any cash com¬ 
mission for its services in connection with the negotiation 
of said contract, but it did receive a one-half interest in the 
equity in property located at 1009 Ninth Street, Northwest. 
Pursuant to a letter addressed by the plaintiff, Joseph 
McReynolds, to the I). C. Realty Company, Inc. and this de¬ 
fendant under date of January 24, 1929, the said McRey- 
nolds stated that his understanding of paragraph nine of 
said contract of January 10, 1929, was that he should pay 
his part of the commission to E. Whyland Shaffer. A copy 
of said letter is attached hereto as Exhibit U A” and prayed 
to be read as a part hereof. Defendant further avers, that 
the transaction covered by said contract of January 10, 
1929, was initiated by the said E. Whvland Shaffer as the 
broker and representative of said Joseph McReynolds, and 
as a matter of fact all through the negotiation of said con¬ 
tract the said Shaffer was representing the said McReynolds 
and this defendant was representing the D. C. Realty Com¬ 
pany, Inc. This defendant denies that it induced 
29 the plaintiffs to agree to pay to one E. Whyland Shaf¬ 
fer any compensation for his services in acting as a 
broker in connection with the negotiation of said contract, 
and as hereinbefore averred states the fact to be that the 
said E. Whyland Shaffer was actually the representative 
of the plaintiffs: in the negotiation of said contract. 

9. Answering the ninth paragraph of the bill, this de¬ 
fendant avers that in connection with the negotiation of 
said contract this defendant performed every duty which it 
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had to the plaintiffs either in law or in equity, and espe¬ 
cially does it deny that it had any information as to the 
value or the worthlessness of the so-called Frazer notes 
which it did not communicate to said plaintiffs, as will here¬ 
after more particularly appear, and it denies that the said 
Frazer notes were at all times prior to the transfer of said 
apartment house worthless and of no value. 

10. Answering the tenth paragraph, this defendant ad¬ 
mits that at the time of the execution of th^ said contract 
of January 10, 1929, this defendant was the owner of said 
Frazer notes, but it denies that the plaintiffs jwere ignorant 
of said fact. Further answering, this defendant says that 
it acquired said notes on or about June 30, 1926, and paid 
therefor the sum of $125,000.00 in cash, without discount. 

11. Answering the eleventh paragraph, this defendant 
denies that the plaintiff, Joseph McReynold^, at any time 
stated to the defendant Drury that he was pot interested 
in the Frazer notes, that he did not know Mrj*. Frazer, and 
that he had no means of ascertaining her financial status, 
and that he did not believe that if the Cambridge Apart¬ 
ment House was for any reason sold under the first deed 
of trust it would bring sufficient money to piy off the sec¬ 
ond trust securing said notes. 

Further answering said paragraph, this defendant says 
that at the time of or before the execution of the contract 
of January 10,1929, the defendant Drury advised the plain¬ 
tiff Joseph McReynolds that at the fime this de- 
30 fendant procured said notes he inquired of one 
Harry V. Haynes, who was at that tiijne the Presi¬ 
dent of the Farmers & Mechanics National Batik of George¬ 
town, had been the President of the District jankers Asso¬ 
ciation, and was a man then of the highest reputation and 
who he had been advisea was familiar with ^Irs. Frazer’s 
affairs, as to the financial responsibility of tlie said Eliza¬ 
beth Van R. Frazer, and had been advised by the said 
Haynes that Mrs. Frazer was a woman of considerable fi¬ 
nancial worth and able to meet her obligations. This de¬ 
fendant further avers that the said Drury suggested to said 
McReynolds that he make an independent investigation as 
to the financial responsibility of Mrs. Frazer. 

Further answering said paragraph, this defendant says 
that at the time of the execution of said contract and at the 
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time of the conversation with the said Joseph McReynolds 

above set forth and at all other times neither this defendant 

nor the said Drurv had anv information as to Mrs. 

* % 

Frazer's responsibility except that he had received from 
the said Haynes and had communicated to the said McRey- 
nolds as above mentioned. This defendant denies that 
either it or the said Drurv have at anv time made anv 
fraudulent representations to or fraudulently concealed 
any facts from the plaintiffs in connection with the said 
Frazer notes or in connection with any other part of said 
transaction. 

12. Answering the twelfth paragraph, this defendant 
avers that the interest on said $125,000.00 note has been 
paid to the 15th day of February, 1929. 

13. Answering the thirteenth paragraph, this defendant 
admits that it did lend to the said Joseph McReynolds the 
sum of $50,000.00 on the security of said Frazer notes; that 
said amount was originally loaned to him at three different 
times, to-wit: $25,000.00 thereof on February 6, 1929, for 
which he gave his collateral note secured by said Frazer 
notes, payable April 8, 1929; $15,000.00 thereof on March 
13, 1929, for which he gave his collateral note secured by 
said Frazer notes, payable on April 8, 1929; and $10,000.00 
thereof on March 18, 1929, for which he gave his collateral 
note secured by the said Frazer notes, payable April 8, 

1929. That on April 11, 1929, the said Joseph Mc- 
31 Reynolds paid the accrued interest on said three 

notes, and they were combined into one collateral 
note for $50,000.00, payable on June 7, 1929; on June 10, 
1929, the said McReynolds paid the accrued interest on said 
last mentioned note and again renewed the’ same to August 
6, 1929; on August 6, 1929, the said McReynolds paid the 
accrued interest on said last mentioned note and again 
renewed the same to October 7, 1929; on October 15, 1929, 
the said McReynolds paid the accrued interest on the last 
mentioned note and again renewed the same to December 
6, 1929; on December 10, 1929, the said McReynolds paid 
the accrued interest and $1000.00 on account of the prin¬ 
cipal of said last mentioned note and gave a new collateral 
note secured by the Frazer notes for $49,000.00, payable 
February 4, 1930; on February 4, 1930, the said McRey¬ 
nolds paid the accrued interest on the last mentioned note 
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and increased the principal thereof again i to $50,000.00, 
evidenced by a collateral note for that amouht, secured by 
the Frazer notes, payable April 7, 1930; April 8, 1930, the 
said McReynolds again paid the accrued interest on said last 
mentioned note and renewed the same to Mav 5, 1930; on 
May 8, 1930, the said Joseph McReynolds, bqing unable to 
pay the accrued interest on the last mentioned jnote, renewed 
the same for $50,250.00 to May 20, 1930; on May 22, 1930, 
the said McReynolds was again unable to pak~ the accrued 
interest on said last mentioned note and the same was re¬ 
newed for $50,375.63, payable June 2,1930; oni June 4,1930, 
the said McReynolds was again unable to pay the accrued 
interest on the last mentioned note and the same was re¬ 
newed in the amount of $50,484.79, to July 2,1930; on July 2, 
1930, the said Joseph McReynolds was again unable to pay 
the accrued interest on said last mentioned notejand the same 
was renewed in the amount of $50,737.21, payable August 
1, 1930. The said last mentioned note is the pote attached 
to the bill of complaint. This defendant denies that said 
loan of $50,000.00 was made to the said McReynolds for the 
purpose of concealing the worthlessness of the Frazer notes 
and of inducing the plaintiffs to rely and *jct upon the 
aforesaid representations of the said defendants as to the 
value of said notes which the plaintiffs agrepd to accept 
in part payment for the McReynolds Apartment House. 

On. the contrary, this defendant avers the fact to be 
32 that during the negotiation of said contract of Jan¬ 
uary 10, 1929, the said McReynolds ha4 stated that 
he could not consummate the said transaction unless it was 
so arranged that he could get at least $150,0d0.00 in cash 
out of the transaction, and it was for the sol^ purpose of 
assisting the said McReynolds in procuring the feaid amount 
of cash that this defendant agreed to lend him fhe said sum 
of $50,000.00, which in addition to the loan of| $100,000.00 
made to him on the Atlantic Building by thijs defendant 
enabled him to get the amount of cash which he required 
out of the transaction. 

Further answering said paragraph, this defendant denies 
that said loan of $50,000.00 on the security of £aid Frazer 
notes was made pursuant and in furtherance of any scheme 
to defraud the plaintiffs, but this defendant avers the fact 
to be that when it made said loan it believed that the said 
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notes were good and ample security for the amount of said 
loan. 

14. Answering the fourteenth paragraph of the bill of 

complaint, this defendant avers that it is advised by counsel 

and believes and, therefore, avers that the allegations 

thereof are a conclusion of law, but thev are advised bv 

counsel and believe and, therefore, aver that said note of 

$50,000.00 matured on August 1, 1930, and is now overdue, 

and that it is impossible under the law for this defendant 

to so transfer said note as that anv defense to said note as 

% 

against this defendant would not be available as against 
any transferee of said note from this defendant. 

15. This defendant admits the allegations of the fifteenth 
paragraph. 

16. Answering the sixteenth paragraph, this defendant 
avers that it is advised by counsel and believes and, there¬ 
fore, avers, that the allegations of said paragraph are con¬ 
clusions of law, but it avers that it is advised by counsel 
and believes that any action for fraud and deceit which 
said plaintiffs may have against this defendant would be 
equally available against the Federal-American National 
Bank & Trust Company, with which Company it is pro¬ 
posed to consolidate this Bank under the provisions 

33 of the statute under which said consolidation is being 
made as said statute has been interpreted by the 
Courts. 

Further answering said paragraph, this defendant avers 
that in accordance with the requirements of the statute 
under which the consolidation of this Bank and the Fed- 
eral-American National Bank is being consummated, a ma¬ 
jority of the directors of each of said Banks have entered 
into an agreement providing for said consolidation, subject 
to the ratification by two-thirds of the stockholders of each 
of said Banks; that said contract so entered into is in the 
form prescribed by the Treasury Department of the United 
States and required by said Department in such cases; that 
in Section 6 of said contract it is provided as follows: 

“Section 6. All assets of either association at the date of 
consolidation shall pass to and vest in the consolidated asso¬ 
ciation, and the consolidated association shall be responsible 
for all of the liabilities of every kind and description of each 
of the consolidating associations existing at the date of con¬ 
solidation.” 
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17. Further answering said bill of complaint}, this defend¬ 
ant says that the plaintiff, Joseph McReynjolds, has on 
divers occasions from the date of the execution of the con¬ 
tract here involved to within a short time of the filing of his 
bill of complaint herein ratified the transaction of which he 
now complains. As hereinbefore averred, the plaintiff re¬ 
newed from time to time his note for $50,Q00.00, finally 
amountng to $50,737.21 because of the inclusion of accrued 
interest, for which the said Frazer notes were collateral se¬ 
curity, the last renewal thereof being dated July 2, 1930, 
payable thirty days after date, and that at th^ time of the 
said renewals the plaintiff, Joseph McReynolds, was aware 
of the actual financial condition of the said Elizabeth Van R. 
Frazer and that in all probability the Cambridge Apartment 
House, the property on which the said Frazer njotes were se¬ 
cured, might be sold pursuant to the first trust to which the 
said notes were junior. 

This defendant further says that after the Cambridge 
Apartment House had been sold pursuant to tjbe first deed 
of trust the plaintiff, Joseph McReynolds, on November 2, 
1929, by letter to this defendant offered to give to this de¬ 
fendant as security for his said note of $50,000.00 a 
34 second deed of trust on his property located at 1423, 
etc. L Street, all as is more particularly set forth in 
said letter, which is hereto attached as Exhibit “B” and 
prayed to be read as a part hereof. Said letter was written 
at a time when the said Joseph McReynolds must have 
known of the alleged inability of Mrs. Frazer to pay said 
notes and of the alleged fraudulent representation set forth 
in his bill. j 

Defendant further savs that at or about the time of the 
foreclosure of the said Cambridge Apartment House the 
plaintiff, Joseph McReynolds, requested this defendant to 
help him in refinancing said Apartment House ip order that 
the said Frazer notes belonging to him might not become un¬ 
secured, and pursuant to his request this defendant endeav¬ 
ored to assist the said plaintiff in so refinanciiig the prop¬ 
erty, and through one of its officers conferred with the plain- 
tiff, Joseph McReynolds, on several occasions, and acting on 
his behalf entered into negotiations with other banking in¬ 
stitutions in the City of Washington in an effort to save for 
him his interest in said apartment house. 
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This defendant i is informed and believes and, therefore, 
avers that National Savings & Trust Company purciiased 
said apartment house at the foreclosure sale thereof pursu¬ 
ant to the first deed of trust thereon, and that later the 
plaintiffs secured from it or one of its officers a deed of con¬ 
veyance to the said apartment house, vesting in the plain¬ 
tiff, Joseph McReynolds, a fee simple title. 

This defendant further says that it appears from the 
records of the Recorder of Deeds of the District of Co¬ 
lumbia that by deed dated November 4, 1929, recorded 
November 14, 1929, in Liber 3694, Folio 485, the said Joseph 
McReynolds conveyed the said property to Frank P. Hay¬ 
ward and H. Glenn Phelps, Trustees, to secure John Han¬ 
cock Mutual Life Insurance Company $165,000.00 for 
monev loaned; that in order to obtain said loan the said 
Joseph McReynolds filed a written application with said 
John Hancock Mutual Life Insurance Company, in which 
he represented that said Cambridge Apartment House, the 
property on which the said Frazer notes were secured, was 
worth between $350,000.00 and $375,000.00; that thereafter 
by deed dated November 13, 1929, recorded No- 
35 vember 14, 1929, in Liber 6394, Folio 4S9, the said 
Joseph McReynolds conveyed the said property to 
National Savings 1 & Trust Company, Trustee, to secure 
Thomas H. Pickford the sum of $50,000.00 for money 
loaned, which said deed of trust was released December 19, 
1929, that by deed dated November 13, 1929, recorded No¬ 
vember 14, 1929, in Liber 6394, Folio 491, the said Joseph 
McReynolds conveyed the said property to Frank Stetson, 
and that by deed dated November 27, 1929, recorded Decem¬ 
ber 3, 1929, in Liber 6400, Folio 294, the said Frank Stetson 
conveyed the said property to Joseph McReynolds, and 
that by deed dated December 3, 1929, recorded December 
3, 1929, in Liber 6400, Folio 295, the said Joseph McRey¬ 
nolds conveyed the said property to National Savings & 
Trust Company, Trustee, to secure Thomas H. Pickford 
the sum of $60,000.00 for money loaned, which said deed 
of trust was later released on February 25, 1930; that bv 
deed dated December 3, 1929, recorded December 3, 1929, 
in Liber 6400, Folio 294, the said Joseph McReynolds con¬ 
veyed said property to Edward B. Dean, Sr., subject to the 
said trusts of $165,000.00; and $60,000.00; that by release 
dated December 5, 1929, recorded December 19, 1929, in 
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Liber 6405, Folio 119, National Savings & Trifst Company, 
Trustee, released to the said Joseph McReynoIds the above 
mentioned deed of trust for $50,000.00 and that by release 
dated February 20, 1930, recorded February! 25, 1930, in 
Liber 6422, Folio 370, National Savings & Trust Company, 
Trustee, released to Joseph McReynoIds the $60,000.00 
trust above mentioned. 

In consideration for the sale of said property to the said 
Edward B. Dean, Sr., the plaintiff, Joseph McReynoIds, re¬ 
ceived for his equity in said property over and above the 
aforesaid trust the following real estate free and clear of 
encumbrance, to-wit: Lots 2 to 11 in Square 1;370; Lots 1 
to 8 in Square 1372; and part of Lot 17 in Square 1271, im¬ 
proved by a store known as 1517 Wisconsin Ayenue. That 
said properties were assessed for purposes of taxation at 
the time they were conveyed to said McReynqlds for the 
aggregate amount of $21,803.00, and this defendant is ad¬ 
vised that said properties were worth a substantial amount 
over and above the amount for which they were assessed 
for taxation. The said lots were conveyed to Said Joseph. 
McReynoIds by Edward B. Dean, Sr. by deed dated Decem¬ 
ber 2, 1929, recorded December 3, 1929, in |Liber 6400, 
36 Folio 290; that thereafter by deed of ^rust dated 
December 3, 1929, and recorded December 3, 1929, 
in Liber 6400, Folio 291, the said Joseph McReynoIds con¬ 
veyed all the property obtained by him from said Dean to 
the National Savings & Trust Company, Trustee, to secure 
Thomas H. Bickford in the amount of $16,000.00 for money 
loaned; that thereafter on, to-wit: March 21, 1930, the said 
Joseph McReynoIds executed a deed of trust on all the 
property obtained from said Dean which deed olj trust was 
recorded March 28,1930, in Liber 6431, Folio 502,] and which 
conveyed said property to Harry Levin and Harry Said- 
man, Trustees, to secure Dorothy Friedman in the amount 
of $8,000.00. j 

18. This defendant is advised and believes, ^nd there¬ 
fore avers that the bill of complaint is bad in substance and 
does not contain allegations of fact such as would, if true, 
entitle the plaintiff as against this defendant to relief in a 
court of equity. 
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And now having fully answered the bill of complaint this 
defendant prays that it may be hence dismissed with its 
reasonable costs. 

MERCHANTS BANK & TRUST 
COMPANY, 

By ROLFE E. BOLLING, 

President. 

ELLIS, FERGUSON, HOUGHTON 
& GARY, 

By ABNER H. FERGUSON, 
f)04 Southern Building , 

Attorneys for Defendant 

Merchants Bank & Trust Company. 

District of Columbia, To wit: 

Rolfe E. Bolling, being first duly sworn, deposes and 
says that he is the President of the defendant, Merchants 
Bank & Trust Company, and signs the foregoing answer as 
such President; that he has read the foregoing answer and 
verilv believes the facts stated therein to be true. 

1 ROLFE E. BOLLING. 

Subscribed and sworn to before me, this 24th day of 
October, 1930. 

[notarial seal.] CHARLES J. CRUMP, 

1 Notary Public , D. C. 
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Telephone Columbia 426. 

Joseph McReynolds Properties. 

Main Office: 1000 Upshur Street N. W., Washington, D. C. 

The McReynolds, 18th & G Sts. N. W.; The Flagler, 736 
22d St. N. W.; The Guthridge, 2115 F St. N. W.; The 
Lombardy, 2019 Eye St. N. W.; The Harrogate, 1833 
N. H. Ave. N. W.; The Windermere, 1825 N. H. Ave N. W. 

January 24, 1929. 

D. C. Realty Company, 

Merchants Bank and Trust Co., 

Southern Building, 

Washington, D. C. 

Dear Sirs : 

In the contract of January 10th between the writer and 
the D. C. Realty Company in paragraph #9 it is agreed 
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that mv part of the commission is to be paid Mr. E. Shyland 
Shaffer. | 

I want to ask vou not to deduct this amourit of ten thou- 
sand dollars from my loan as it has been ijaken care of 
between Mr. Shaffer and myself. 

I shall appreciate your doing this for me and Mr. Shaffer 
will be pleased to explain to you the reason for this letter 
if necessary. 

Thanking you, I am, 

Yours very truly, 

JOSEPH McREYNOLDS PROPERTIES. 
JOSEPH McREYNOLDS, 

President. 


JMcR/c. 

The foregoing letter is satisfactory to hnd accepted 
bv me. 

MERCHANTS BANK AND TRUST 
COMPANY, 

By PETER A. DRURY, j 

President. 

D. C. REALTY COMPANY, INC., 

By L. E. MEANY, j 

Sec . Treas. ! 

E. SHYLAND SHAFFER. 
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Merchants Bank and Trust Company. 

Capital & Surplus: $1,250,000.00. 

j 

Peter A. Drury, Chairman of the Boa|rd. 

Washington, D. C., November 2, 1929. 

Mr. R. E. Bolling, I 

President Merchants Bank and Trust Company, 
Washington, D. C. 


Dear Mr. Bolling: 

As you can see from the enclosed letter of thd Shell East¬ 
ern Petroleum Products, Inc., of 1205 Court Square Build- 

3—5610a ! 
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ing, Baltimore, Maryland, I am about to lease and refinance 
my property known as 1423-25-27-29-31 and 33 L Street, 
N. W. to the above concern. I expect to complete this trans¬ 
action in a few days. 

In this transaction I have added enough to pay the in¬ 
debtedness of my brother to your bank, amounting to about 
$35,000.00, which I agree to pay. I also agree to give your 
bank a second mortgage on all of the above property for 
the amount of $50,000.00, to secure my present loan to your 
bank. 

Yours verv trulv, 

JOSEPH McBEYNOLDS. 

39 Exhibit “B”. 

Shell Petroleum Products. 

Shell Eastern Petroleum Products, Inc., 1205 Court Square 

Building, Baltimore, Md. 

Address all communications to the company. 

Cable Address: Sheleastern. 

October 30th, 1929. 

Mr. Joseph McReynolds, 

1701 14 Street N. W., 

Washington, D. C. 

Dear Sir: 

In accordance with our conversation of vesterdav, we 
have agreed that subject to result of an appraisal to be 
made by us the following proposition is submitted for our 
acceptance. 

That we take over, under a lease to run for a period of 
five (5) years with a renewal for an additional period of 
five (5) years at our option, all of the property running 
138' on L Street and running back approximately 190' now 
owned and controlled by you, subject to certain conditions 
agreed upon and that we assist you in financing certain 
obligations now existing against the property. 

I will advise you as soon as possible of our definite inten¬ 
tions in connection with these negotiations. 

Yours verv truly, 

I' F. H. NIEDRACH. 

FHN.-EBM. 

Main Office: 141 Milk Street, Boston, Mass. 
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40 Copy. ; 

I 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

I 

Equity. No. 51972. j 

Joseph McReynolds, and Ellen T. McReynolds, 5611 
Connecticut Avenue N. W., Plaintiff-, 

vs. 

Peter A. Drury, Southern Building, 15th apd H Streets 
N. W.; Merchants Bank & Trust Company, Merchants 
Bank Investment Company, and D. C. Realty Company, 
Inc., Southern Building, 15th and H Streets N. W., 
Defendant-. 

i 

Order. 

i 

Filed October 24, 1930. j 

* * * # * * I • 

i 

! 

This cause coming on to be heard on the motion of the 
Merchants Bank & Trust Company to dismiss the bill of 
Complaint filed herein and the matter havipg been pre¬ 
sented to and considered by the court it is thik 24th day of 
October, 1930, ordered adjudged and decreed that the said 
motion be and the same is hereby overruled without preju¬ 
dice to the right of the defendant to raise in itjs answer the 
question of insufficiency of fact to constitute k valid cause 
of action in equity. 

JOSEPH W.j COX, 

Justice. 

Approved as to form. 

C. B. ELLIS. ' 

G. A. BERRY. 
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41 Copy. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Connecticut Ave. N. W., Plaintiff-, 

vs. 

Peter A. Drury, Southern Building, 15th and H Streets 
N. W.; Merchants Bank & Trust Company, Merchants 
Bank Investment Company, and D. C. Realty Company, 
Inc., Southern Building, 15th and H Streets N. W., 
Defendants. 

Order Overruling Motion and Granting Leave to Amend. 

Filed November 4, 1930. 

This cause coming on to be heard on the motion of the 
defendants to dismiss the bill of complaint filed herein and 
the matter having been presented to and considered by the 
Court it is this 4th day of November, 1930, ordered, ad¬ 
judged and decreed that the said motion be and the same 
is hereby overruled without prejudice to the right of the 
defendants to raise in their answer the question of insuffi¬ 
ciency of fact to constitute a valid cause of action in equity. 

That upon consideration of the motion of the plaintiffs 
made in open court, for leave to amend their bill of com¬ 
plaint and no objections having been interposed by the 
defendants, it is this 4th day of Nov. ordered, adjudged 
and decreed that they be and they are hereby granted leave 
to amend within ten davs from the date hereof. 

JOSEPH W. COX, 

Justice. 

Approved as to form. 

ELLIS, FERGUSON, HOUGHTON & GARY, 

Bv ABNER H. FERGUSON, 

Attorneys for Merchants Bank and Trust 
Company . 

VANDOREN, RAFFERTY & ROGERS, 

Bv JOSEPH A. RAFFERTY, 

Attorneys for Merchants Bank Investment 
Company , 

Peter A. Drury , D. C. Beatty Company. 
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42 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51972. j 

I 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Connecticut Avenue N. W., Plaintiffs, 

i ’ 

I 

vs. 

I 

Peter A. Drury, Southern Building, 15th & H Sts., N. W.; 
Merchants Bank & Trust Company, Merchants Bank In¬ 
vestment Company, and D. C. Realty Cojnpany, Inc., 
Southern Building, 15th & H Sts. N. ^ 7 .; Federal- 
American National Bank & Trust Co., 619 14|:h St. N. W., 
Defendants. I 

i 

i 

Amended Bill of Complaint. 1 

I 

Filed November 12,1930. 

i 

I 

* * * * # • • 

i 

I 

The bill of complaint of Joseph McReynolds hnd Ellen T. 
McReynolds respectfully represents: I 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia and bring this suit in 
their own right. 

2. That the defendant, Peter A. Drury, is a citizen of the 
United States and a resident of the District of Columbia 
and is sued in his own right. 

3. The Merchants Bank & Trust Company is! a corpora¬ 
tion, duly incorporated, and has its principal pljice of busi¬ 
ness in the city of Washington, District of Colombia, and 
is now and has for a long time prior to the filing of this bill 
been doing business in the city of Washington, District of 
Columbia. 

4. That the Merchants Bank Investment Company is a 
corporation, duly incorporated, under the laws of the State 
of Delaware, but has its principal place of business in the 
city of Washington, District of Columbia, and is now and 
has for a long time prior to the filing of this bill been doing 
business in the city of Washington, District of Columbia. 


i 
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4M». That the Federal-American Nat. Bank & Trust 
Co. is sued as the successor of the Merchants Bank & 
Trust Co. 

43 5. That the D. C. Realty Company, Inc., is a cor¬ 
poration, duly incorporated, under the laws of the 

State of Delaware, and has its principal place of business 
in the city of Washington, District of Columbia, and is now 
and has, for a long time prior to the filing of this bill, been 
doing business in the city of Washington, District of Co¬ 
lumbia. 

6. That the Defendant, Peter A. Drury was, on or about 
the 26th day of April, 1926, the duly elected President of 
the Merchants Bank & Trust Company and remained such 
president for a long time, to-wit; April 1st, 1929, when he 
resigned said office and was dulv elected chairman of the 
Board of Directors of said Merchants Bank & Trust Com¬ 
pany, and as such president and chairman, he, to a large 
degree, dominated, controlled and directed the policies and 
transactions of said Merchants Bank & Trust Company; 
and as the duly elected president, which position he now 
holds, and did hold on or about the 10th day of January, 
1929, of the Merchants Bank Investment Company, he, to a 
large degree, dominated, controlled and directed the poli¬ 
cies of the said Investment company, and as such officer as 
aforesaid, of the corporations aforesaid, arranged, nego¬ 
tiated, controlled and concluded various real estate trans¬ 
actions in the name of said defendants, the Merchants Bank 
and Trust Company and the Merchants Bank Investment 
Company and the said D. C. Realty Company, Inc., with 
numerous and divers persons in the city of Washington, 
District of Columbia, including the plaintiffs. 

7. That the same persons constitute the Board of Direc¬ 
tors of the Merchants Bank and Trust Company and the 
Merchants Bank Investment Company, and plaintiffs are 
informed and believe, and therefore aver, that the D. C. 
Realty Company is a corporation controlled by the Mer¬ 
chants Bank and Trust Company and the Merchants Bank 
Investment Company, among other things, for the purpose 

of acting for said Merchants Bank and Trust Com- 

44 pany and said Merchants Bank Investment Company 
in concealing the identity of the aforesaid companies 

in dealing with numerous and divers persons, including 
plaintiffs. 
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8. The plaintiffs aver that on or about tile 1st day of 
January, 1929, they were the owners of the McReynolds 
Apartment House, located at the northeast corner of 18th 
& G Sts., N. W., said property being described in the rec¬ 
ords of the Surveyor of the District of Columbia as Lots 
Nos. 10, 30, 31, 806 and 816 in Square 168; that said prop¬ 
erty was on the day and year aforesaid enculmbered by a 
first deed of trust in the amount of $700,000.00 and a second 
deed of trust of, to-wit, $91,189.76, and the s^id property 
was worth, to the best of the plaintiffs’ knowledge, informa¬ 
tion and belief, at least $1,200,000.00, which f&ct was well- 
known to the defendants, Peter A. Drury, the Merchants 
Bank and Trust Company, the Merchants Bank Investment 
Company and the D. C. Realty Company, Inc. 

9. That on or about the 10th day of January, 1929, the 
plaintiffs entered into a contract with the dejfendant, the 
D. C. Realty Company, a copy of which is annexed hereto 
and prayed may be read as a part of this bill qf complaint 
wherein plaintiffs agreed, among other things, ! to exchange 
the McReynolds Apartment for certain properties specified 
in said contract; that among said properties ivere lots 24 
and 822 in Square 402, known as 1009 9th Street, N. W., 
which was subject to a trust of $16,000.00; t\yo farms in 
Fauquier County, Virginia, and “Our Home Lij^e Building” 
Third and Maine Streets, Louisville, Kentucky, subject to 
a trust of $50,000.00, and two promissory notesj;, one in the 
principal sum of $100,000.00 and the other in the principal 
sum of $25,000.00, said notes being signed by Elizabeth Van 
R. Frazer, as maker, and payable to the order of Mildred 
L. Davis, as payee; both of said notes bearing date as of 
April 26th, 1926, and payable three years afte|r date with 

interest at the rate of 6% per annum, said notes 
45 being secured by a second deed of trust on Lots 14 

and 1811 in the District of Columbia, otherwise 
known as The Cambridge Apartment, located pt 921 19th 
Street, N. W. (A copy of said notes is annexed hereto 
and prayed may be read as a part of this bill of Complaint); 
all of which properties, the plaintiffs aver, were owned by 
said Merchants Bank and Trust Company, which fact was 
well-known to the said Drury and said Merchants Bank and 
Trust Company, but unknown to plaintiffs and that they 
did not discover such fact until long after the dxecution of 


i 
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said contract of January 10th, 1929, and the transfer of the 
McReynolds Apartment. 

10. That the Merchants Bank Investment Company was 
the owner of the Stoneleigh Garage, 1630 L Street, N. W., 
Lot 18 in Square 184, subject to a trust of $90,000.00 two 
Lots on Half Street S. W. known as Lots 18 and 19 in 
Square 632 and the owner of the Atlantic Building, Lot 
823 in Square 377, subject to a trust of $200,000.00. That 
the title to the last mentioned property as held by the D. C. 
Realty Company in trust for the Merchants Bank Invest¬ 
ment Company. 

11. That the said Merchants Bank and Trust Company 
and the said Drury, and each of them, represented to plain¬ 
tiffs that said D. C. Realty Company was a separate and 
distinct entity, and had no connection with, nor was it con¬ 
trolled or operated by said defendants or either of them; 
whereas, in truth and in fact, the plaintiffs allege that said 
D. C. Realty Company was affiliated with, controlled and 
operated by the said Drury and the said Merchants Bank 
and Trust Company and said Merchants Bank Investment 
Company, and acted as the agent of the said Drury and 
the said Merchants Bank and Trust Company and said Mer¬ 
chants Bank Investment Company, the real parties dealing 
with the plaintiffs, in the trade of the McReynolds Apart¬ 
ment, which fact was at all times concealed and withheld 
from plaintiffs. 

12. That the said Drury and the said Merchants Bank & 
Trust Company, while concealing their interest and 

46 ownership in the above properties, obtained and pro¬ 
cured from the plaintiffs and induced the plaintiffs 
to execute said contract of January 10th, 1929, wherein, the 
plaintiffs, among other things, appointed said Merchants 
Bank and Trust Company one of their agents for the pur¬ 
pose of negotiating, arranging and concluding a trade or 
exchange of the aforementioned McReynolds Apartment 
House for the properties hereinbefore referred to, and 
plaintiffs agreed among other things, to pay said Merchants 
Bank and Trust Company, the commission agreed upon and 
stipulated in said contract of January 10, 1929; and plain¬ 
tiffs aver that the execution of said contract of January 
10th, 1929, and the fact that the said Merchants Bank and 
Trust Company was acting as the agents of said plaintiffs 
was well known to all of said defendants, and each of them. 
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13. That said defendant, the Merchants Bank and Trust 

Company, having been appointed the agent of plaintiffs for 
the purpose aforesaid, it became, and was, th4 duty of the 
said Merchants Bank and Trust Company to deal honestly 
and openly with plaintiffs and at all time 1 during said 
agency, to make a full and complete disclosure of all facts 
and information which the said Drury, or said Merchants 
Bank and Trust Company, had or which might come to 
their knowledge, the concealment of which might tend to 
injure plaintiffs or cause them to suffer a loss c\f their prop¬ 
erty, and at all times during said agency, to do and perform 
every act for the advancement and protection of the inter¬ 
ests of the plaintiffs; and plaintiffs aver that notwithstand¬ 
ing the duty so imposed upon said Merchants Bank and 
Trust Company and the said Drury, they without the knowl¬ 
edge of plaintiffs, and acting through their agehts, the Mer¬ 
chants Bank Investment Company and the Ij>. C. Realty 
Company, secretly sold and transferred to plaintiffs, the 
property owned by the Merchants Bank and Trust Com¬ 
pany hereinbefore referred to and in the maimer herein¬ 
after mentioned. i 

14. That at the time of the execution of said contract of 
January 10th, 1929, and subsequent to ijs execution 

47 and prior to the execution of the deed, transferring 
the McReynolds Apartment to the D. C. Realty Com¬ 
pany, the said Merchants Bank and Trust Cojmpany was 
the owner of the aforesaid Frazer notes, thaj said bank 
and the said Drury, knew the said notes to be worthless and 
of no value, which fact was wrongly and fraudulently con¬ 
cealed by said defendants, and each of them, froijn the plain¬ 
tiffs for the purpose of injuring and defrauding the plain¬ 
tiffs of their property, and plaintiffs aver that tjhey had no 
knowledge that said Frazer notes were worthless and of 
no value until long after the transfer of said McReynolds 
Apartment to the D. C. Realty Company. j 

15. And the plaintiff, Joseph McReynolds hvers, that 
prior and subsequent to the execution of the said contract 
for the exchange of the McReynolds Apartment^ House, he 
represented to said Drury and the said Merchants Bank 
and Trust Company, and while said Merchants! Bank and 
Trust Company was acting as his agent for the exchange 
of his property, that he was not interested in the Frazer 
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notes, that lie did not know Mrs. Frazer, that lie had no 
means of ascertaining- her financial status and that, among 
other things, he did not believe, that if the said Cambridge 
Apartment was, for any reason sold under the first deed 
of trust, that it would bring sufficient moneys to pay off 
the second deed of trust hereinbefore mentioned; where¬ 
upon, the said Drury and said Merchants Bank and Trust 
Company represented to him, the said Joseph McReynolds, 
that they had personally investigated Mrs. Frazer; that she 
was able to pay off said notes at maturity; that he Drury, 
knew that Mrs. Frazer was a woman of considerable means 
and worth a great deal over and above her liabilitv on said 
notes; whereas the plaintiffs allege the truth and fact to be, 
that the said Drury and the said Merchants Bank and Trust 
Company and said Merchants Bank Investment Company, 
and said D. C. Realty Company, Inc., knew at the time of 
and for a long time prior to, the execution of said contract 
for the exchange of said McReynolds Apartment, and sub¬ 
sequent to the execution of said contract, and at the 
48 time of the transfer of said McReynolds Apartment 
House to the D. C. Realty Company, that said Frazer 
notes of $100,000:00 and $25,000.00 were worthless and of 
no value; that Mrs. Frazer, the maker of said notes, was 
not a woman of means and was unable to pay the notes at 
maturity or any part of the indebtedness represented by 
said notes, or the interest thereon, all of which facts the 
said Drury and said defendants, and each of them wilfully, 
knowingly, and fraudulently withheld and concealed from 
the plaintiffs, for the purpose of inducing the plaintiffs to 
enter into said contract and. inducing them to accept said 
notes of $100,000.00 and $25,000.00, respectively. And the 
plaintiffs aver that relying wholely and solely upon said 
representations of the said Drury and said Merchants Bank 
and Trust Company they agreed to accept and did accept 
said notes of said Frazer, in part payment of their interest 
in the McReynolds Apartment House, and the plaintiffs 
aver that after accepting said notes they learned same to be 
worthless and of no value, which fact, although well-known 
to all of the aforesaid defendants and each of them was 
wilfully and fraudulently concealed from the plaintiffs. 
And plaintiffs aver that had they known said Frazer notes 
were worthless and of no value thev would not have ac- 
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cepted same, as part payment for McReynolds A)>artment, 
or have entered into said transaction for the! exchange of 
said property. 

16. That the said Merchants Bank and Tri^st Company, 
in order to conceal from the plaintiffs, that if was selling 
and transferring to them its aforementioned and described 
properties, transferred and conveyed the same to the Mer¬ 
chants Bank Investment Company with the knowledge and 
approval of said Drury and the other officers and directors 
of said Merchants Bank and Trust Company, yjho were also 
the officers and directors of the Merchants Bank Invest¬ 
ment Company, and the said Merchants Banb Investment 
Company, for the purpose of assisting the said Drury and 

the said Merchants Bank and Trust Corhpany in the 
49 purpose aforesaid, as well as for the purpose of dis¬ 
posing of its aforesaid properties hereinbefore men¬ 
tioned to plaintiffs, and in order to conceal that said Mer¬ 
chants Bank and Trust Company and Merchants Bank In¬ 
vestment Company were the real parties interested in said 
contract and that they were the owners of the properties, 
agreed to be conveyed to plaintiffs, under said contract of 
January 10th, 1929, ordered and directed the p. C. Realty 
Company, which was under control and direction of the 
said Drury and the said Merchants Bank and Trust Com¬ 
pany and said Merchants Bank Investment Company, to 
execute said contract of January 10th, 1929, between the 
plaintiffs as parties of the first part and the it). C. Realty 
Company as party of the second part. 

17. That plaintiffs are informed and believb and there¬ 
fore aver, that said Merchants Bank and Trusjt Company, 
while acting as their agents as aforesaid and acting in 
collusion and in confederation with the said! Merchants 
Bank Investment Company and the D. C. Realty Company, 
sold said Frazer notes to the Merchants Bank Investment 
Company for a valuable consideration, the character and 
amount of which the said Merchants Bank and Trust Com¬ 
pany has never disclosed to plaintiffs, but plaintiffs believe, 
and therefore aver, that said Merchants Banl^ and Trust 
Company received from said Merchants Bank i Investment 
Company, in payment of said notes, the equivalent of $125,- 
000.00, in money or in property; that said Merchants Bank 
Investment Company, acting in collusion with said Mer- 
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notes, that lie did not know Mrs. Frazer, that he had no 
means of ascertaining her financial status and that, among 
other things, he did not believe, that if the said Cambridge 
Apartment was, for any reason sold under the first deed 
of trust, that it would bring sufficient moneys to pay off 
the second deed of trust hereinbefore mentioned; where¬ 
upon, the said Drury and said Merchants Bank and Trust 
Company represented to him, the said Joseph McReynolds, 
that they had personally investigated Mrs. Frazer; that she 
was able to pay off said notes at maturity; that he Drury, 
knew that Mrs. Frazer was a woman of considerable means 
and worth a great deal over and above her liabilitv on said 
notes; whereas the plaintiffs allege the truth and fact to be, 
that the said Drury and the said Merchants Bank and Trust 
Company and said Merchants Bank Investment Company, 
and said D. C. Realty Company, Inc., knew at the time of 
and for a long time prior to, the execution of said contract 
for the exchange of said McReynolds Apartment, and sub¬ 
sequent to the execution of said contract, and at the 
48 time of the transfer of said McReynolds Apartment 
House to the D. C. Realty Company, that said Frazer 
notes of $100,000.00 and $25,000.00 were worthless and of 
no value; that Mrs. Frazer, the maker of said notes, was 
not a woman of means and was unable to pay the notes at 
maturity or any part of the indebtedness represented by 
said notes, or tile interest thereon, all of which facts the 
said Drury and said defendants, and each of them wilfully, 
knowingly, and fraudulently withheld and concealed from 
the plaintiff's, for the purpose of inducing the plaintiffs to 
enter into said contract and. inducing them to accept said 
notes of $100,000.00 and $25,000.00, respectively. And the 
plaintiffs aver that relying wholely and solely upon said 
representations of the said Drury and said Merchants Bank 
and Trust Company they agreed to accept and did accept 
said notes of said Frazer, in part payment of their interest 
in the McReynolds Apartment House, and the plaintiffs 
aver that after accepting said notes they learned same to be 
worthless and of no value, which fact, although well-known 
to all of the aforesaid defendants and each of them was 
wilfully and fraudulently concealed from the plaintiffs. 
And plaintiffs aver that had they known said Frazer notes 
were worthless and of no value they would not have ac- 
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cepted same, as part payment for McRevnolds Apartment, 
or have entered into said transaction for the exchange of 
said property. 

16. That the said Merchants Bank and Trust Company, 
in order to conceal from the plaintiffs, that it was selling 
and transferring to them its aforementioned qnd described 
properties, transferred and conveyed the same to the Mer¬ 
chants Bank Investment Company with the knowledge and 
approval of said Drury and the other officers land directors 
of said Merchants Bank and Trust Company, who were also 
the officers and directors of the Merchants iBank Invest¬ 
ment Company, and the said Merchants Bank Investment 
Company, for the purpose of assisting the sa|d Drury and 

the said Merchants Bank and Trust Copipany in the 
49 purpose aforesaid, as well as for the purpose of dis¬ 
posing of its aforesaid properties hereinbefore men¬ 
tioned to plaintiffs, and in order to conceal that said Mer¬ 
chants Bank and Trust Company and Merchants Bank In¬ 
vestment Company were the real parties interested in said 
contract and that they were the owners of tlije properties, 
agreed to be conveyed to plaintiffs, under said contract of 
January 10th, 1929, ordered and directed the iD. C. Realty 
Company, which was under control and direction of the 
said Drury and the said Merchants Bank anq Trust Com¬ 
pany and said Merchants Bank Investment Company, to 
execute said contract of Januarv 10th, 1929, 'between the 
plaintiffs as parties of the first part and the [D. C. Realty 
Company as party of the second part. 

17. That plaintiffs are informed and believe and there¬ 
fore aver, that said Merchants Bank and Trqst Company, 
while acting as their agents as aforesaid and acting in 
collusion and in confederation with the said Merchants 
Bank Investment Company and the D. C. Realty Company, 
sold said Frazer notes to the Merchants Bank Investment 
Company for a valuable consideration, the character and 
amount of which the said Merchants Bank and Trust Com- 

i 

pany has never disclosed to plaintiffs, but plaintiffs believe, 
and therefore aver, that said Merchants Bantk and Trust 

7 # i 

Company received from said Merchants Banl^: Investment 
Company, in payment of said notes, the equivajent of $125,- 
000.00, in money or in property; that said Merchants Bank 
Investment Company, acting in collusion with said Mer- 


i 

i 

i 
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chants Bank and Trust Company, transferred said notes 
to the D. C. Realty Company, which Company, in turn 
delivered them to the plaintiffs, in part payment of their 
property. 

18. That, in furtherance of the aforesaid conspiracy to 
defraud and cheat the plaintiffs, the said Merchants Bank 
and Trust Company, while acting as their agents, trans¬ 
ferred to said Merchants Bank Investment Company, under 
the conditions aforesaid, premises 1009 9th Street, N. W., 
and received from said Merchants Bank Investment Com¬ 
pany, for said property, a valuable consideration, 

50 the nature and character of which the defendants 
have never disclosed or revealed to plaintiffs, and 
which is therefore unknown to plaintiffs; that pursuant to 
the said unlawful agreement the aforesaid property was 
conveyed by the Merchants Bank Investment Company to 
the D. C. Realty Company, and the D. C. Realty Company, 
in turn, conveyed the same to plaintiffs, in part payment 
for the McReynolds Apartment, and plaintiffs did in due 
course and in accordance with the terms of said contract 
of January 10th, 1929, reconvey said 9th Street property to 
the Merchants Bank and Trust Company, in consideration 
of and as part payment of the commissions provided for in 
said contract and plaintiffs allege that the said Merchants 
Bank and Trust Company accepted the transfer of said 
property as part payment for its alleged services rendered 
to plaintiffs under said contract. That all of the above 
transactions were, at the time of the exchange of the Mc¬ 
Reynolds Apartments, unknown to plaintiffs and that 
knowledge did not come to their attention until a few 
months prior* to the filing of this bill. 

19. That said Merchants Bank and Trust Company, in 
furtherance of said unlawful agreement between the de¬ 
fendants, and each of them, also conveyed to the Merchants 
Bank Investment Company the property at Louisville, Ken¬ 
tucky, known as Our Home Life Building, for a consider¬ 
ation, the nature; and character of which was never dis¬ 
closed by said Merchants Bank and Trust Company to 
plaintiffs, and is now unknown to plaintiffs; that, pursuant 
to said unlawful agreement between said parties, the said 
Merchants Bank Investment Company transferred said 
Louisville property to the D. C. Realty Company, and the 
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D. C. Realty Company did convey the same, in turn to 
plaintiffs; that the Atlantic Building was copveved by the 
D. C. Realty Company at the direction of the Merchants 
Bank Investment Company to plaintiffs. j 

20. And the said plaintiffs aver that in furtherance of 
and as a part of the scheme to defraud the plaintiffs of 

their property and to satisfy said McRbynolds as to 
51 the value of said Frazer notes for $125,000.00, and 

the financial responsibility of the makeij of same, the 
defendants, the D. C. Realty Company, as the| agent of the 
Merchants Bank and Trust Company and tlfe Merchants 
Bank Investment Company, offered to lend tq said Joseph 
McReynolds within sixty days from the signing of said con¬ 
tract for the exchange of said McReynolds Apartment 
House, the sum of $50,000.00, said McReynolds to give 
therefor his promissory note payable ninety days after 
date, bearing interest at 6% per annum, said note to be 
secured by pledging with the said defendant, the D. C. 
Realty Company, as collateral security the two second trust 
notes of $125,000.00 hereinbefore referred to; that months 
after the transfer of said McReynolds Apartment the said 
Merchants Bank and Trust Company and not the D. C. 
Realty Company loaned to said Joseph McReynolds the 
sum of $50,000.00 in his personal note and asj evidence of 
said loan now holds his note for $50,000.00, dathl July 2nd, 
1930, (a copy of said note is annexed hereto I and prayed 
to be read as a part of this bill of complaint). And plain¬ 
tiffs aver that said Loan of $50,000.00 by said Merchants 
Bank and Trust Company j££bSiade for the purpose of con¬ 
cealing the worthlessness of the Frazer notes ahd of induc¬ 
ing the plaintiffs to rely and act upon the aforesaid repre¬ 
sentations of said defendants as to the value of said notes 
which the plaintiffs agreed to accept in part ipayment of 
the McReynolds Apartment House. 

21. That the defendant, the Merchants Banlf and Trust 
Company, on or about September 18th, 1930, through its 
officers and directors adopted a resolution to consolidate 
under and by virtue of the provisions of the laws of the 
United States with the Federal American National Bank 
in Washington, District of Columbia, and plajintiffs aver 
that in accordance with the requirements of the statute, 
under which the consolidation of the Merchant^ Bank and 
Trust Company and the Federal American National Bank 
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was to be consum-ated, a majority of the directors of each 
of said banks, entered into an agreement providing for said 
consolidation, subject to the ratification by two-thirds of 
the stockholders of each of said banks; that said 
52 contract so entered into is in the form prescribed by 
the Treasury Department of the United States and 
required by the said Department in such cases; that in 
section six of said contract it is provided as follows: 

“Section 6. All assets of either association at the date 
of consolidation shall pass to and vest in the consolidated 
association, and the consolidated association shall be re¬ 
sponsible for all of the liabilities of every kind and descrip¬ 
tion of each of the consolidating associations existing at 
the date of consolidation.” 

22. Plaintiffs further aver that said consolidation has 
now been approved by the necessary vote of the stock¬ 
holders of each bank and that said consolidation has also 
been approved by the Comptroller of the Currency of the 
United States; that the name of the consolidated bank is 
now the Federal American National Bank and Trust Com¬ 
pany and that by the terms of section six above referred to, 
it is liable to the plaintiffs for all and several of the wrong¬ 
ful acts of the Merchants Bank and Trust Company as 
hereinbefore set forth. 

23. Plaintiffs are advised that in order to obtain an ac¬ 
counting and disclosure from the defendants of the wrong- 
ful acts herein complained of and to prevent a multiplicity 

of suits thev are entitled to the intervention of this Honor- 
* 

able Court. 

Wherefore, the premises considered, the petitioners 
pray: 

1. That subpoenas issuer/ to the defendants, compelling 
them and each of them, to appear before this Honorable 
Court on a day named, to answer the exigencies of this bill 
of complaint. 

2. That the Merchants Bank and Trust Company, The 
Federal American Nat. Bank & Trust Co. and the said 
Drury be compelled to disclose to plaintiffs the consider¬ 
ation received from the sale of the said Frazer notes, and 
to account to said plaintiffs for said consideration. 

3. That the Merchants Bank Investment Company be 
compelled to disclose to the plaintiffs the nature and amount 
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of the consideration that it paid to the said Merchants 
Bank and Trust Company or other persons or corporations 
for said Frazer notes. 

53 4. That the defendant, the Merchants Bank and 

i 

Trust Company and the Federal American Nat. Bank 
& Trust Co. be compelled to account to the plaintiffs for all 
moneys received from the plaintiffs as commissions under 
and bv virtue of the terms of said contract, of January 
10th, 1929. 

5. That the plaintiffs discover from the defendant, the 
Merchants Bank and Trust Company & the Federal Ameri¬ 
can Nat. Bank & Trust Co., the consideration! received for 
the sale of Our Home Life Building, in Louisville, Ken¬ 
tucky, and that it account to the plaintiffs ther'pfor. 

6. That the plaintiffs recover from the Merchants Bank 
and Trust Company —and the Federal American Nat. Bank 
& Trust Co. premises 1009 9th Street, N. W.l, which they 
conveyed to said Merchants Bank and Trust Company in 
part payment of the commissions provided for in said con¬ 
tract of Januarv 10th, 1929, or if said bank has sold or dis- 
posed of said property that it be compelled tp account to 
the plaintiffs for the proceeds and profits thereof. 

7. That in the final accounting between the parties hereto, 
the defendants be allowed credit for such sums hs the Court 
mav find thev are legallv entitled to. 

8. That a rule be issued to the Federal Aiinerican Na¬ 

tional Bank and Trust Company requiring it to show cause, 
if any it has, why it should not be substituted for the de¬ 
fendant, the Merchants Bank and Trust Company, in this 
suit. | 

9. And for such other and further relief as to the Court 
may appear meet and proper. 

JOSEPH McREYNOLDS. 
ELLEN T. McREYNOLDS. 

G. A. BERRY, j 

Attorney for Plaintiffs. j 

District of Columbia, ss : j 

i 

We solemnly swear that we have read the foregoing bill 
of complaint by us subscribed, and know t^ie contents 
thereof; that the matters and things therein Stated upon 
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our own knowledge are true and those stated upon 

54 information and belief, we believe to be true. 

JOSEPH McREYNOLDS. 
ELLEN T. McREYNOLDS. 

Subscribed and sworn to before me this 12th day of 
November, 1930. 

[Seal of Eugene L. C. Davidson, Notary Public, District 

of Columbia.] 

EUGENE L. C. DAVIDSON, 

Notary Public , D. C. 

55 This agreement, made this 10th day of January, 
1929, by and between Joseph McReynolds and his 

wife, Ellen T. McReynolds, both of the District of Colum¬ 
bia, parties of the first part, and D. C. Realty Company, 
Inc., a corporation created under the laws of the State of 
Delaware, party of the second part: 

Whereas, the said parties hereto have mutually cove¬ 
nanted and agreed to exchange their respective properties, 
hereinafter more particularly described, upon the terms 
and conditions hereinafter set forth; 

Now, therefore, this agreement witnesseth: 

That for and in consideration of the sum of Ten Dollars 
($10), lawful money of the United States of America, in 
hand paid by each of the parties hereto to the other, the 
receipt whereof is hereby acknowledged, the parties hereto 
do mutually covenant and agree with each other as follows: 

1. The parties of the first part covenant and agree to 
convey, or cause to be conveyed, unto the party of the 
second part, by appropriate special warranty deed, all that 
parcel of land situate in the District of Columbia, with im¬ 
provements thereon, known and described as Lots 10, 30, 
31, 806 and 816 in Square 168, otherwise known as the 
northeast corner of Eighteenth and G Streets, N. W.; said 
conveyance to be made subject to a first deed of trust now 
of record in the sum of $700,000 dated July 3, 1928, and 
bearing interest! at the rate of 5% per cent per annum, pay¬ 
able semi-annually; the principal sum to be amortized in 
annual instalments of three per cent after the first year, 
and balance of said principal to be payable in ten years. 
Said property to be further subject to a second deed of 
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trust now of record securing the payment o£ the sum of 
$91,189.76, said trust bearing date of September 20, 1927, 
and the notes secured thereby bearing interest at the 
56 rate of 6 per cent per annum; the principal and in¬ 
terest of said notes are payable in quarterly instal¬ 
ments of $6,000, balance of the principal due in five years 
from September 20, 1927. 

It is expressly understood by and betweeil the parties 
hereto that the property above described is aj the time of 
the signing of this contract rented for the sunjL of $159,575 
as a gross return per annum, according to schedule of 
rentals made a part of this contract. It is further expressly 
covenanted and agreed on the part of the parties of the first 
part that the said property is at this time entirely rented 
with the exception of eight apartments. 

2. Said party of the second part shall convey or cause 
to be conveyed unto the said Joseph McKeynolds, by ap¬ 
propriate deed with special warranty, all thode parcels of 
land situate in the District of Columbia, with improve¬ 
ments thereon, as follows: j 

I 

Lot 817 in Square 184, otherwise known as thb Stoneleigh 
Garage, located at 1630 L Street, N. W. Said property is’ 
now subject, and is to be conveyed subject, to ja first deed 
of trust securing the sum of $90,000; said principal bears 
interest at the rate of 6% per cent per annqm, and the 
principal is due July 23, 1930. [ 

Lots 18 and 19 in Square 652, unimproved, and free and 
clear of encumbrances. 

Lots 24 and 822 in Square 402, otherwise knhwn as 1009 
Ninth Street, N. W., Said property is now subject, and is 
to be conveyed subject, to a first deed of trust] of $16,000, 
the said trust bearing interest at the rate of 6 jj)er cent per 
annum, and the principal to mature in January, 1931. 

Lot 823 in Square 377, otherwise known as tjhe Atlantic 
Building, located at 928-930 P Street, N. W. Said property 
is now subject, and is to be conveyed subject, to a first deed 
of trust securing the sum of $200,000, bearing interest at 
the rate of 6% per cent per annum, and the principal thereof 
due November 21, 1931. 

I 

Also the following parcel of land, with improvements 
thereon, situate in Jefferson County, Louisvillej Kentucky: 

4—5610a ! 
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Lot 16 in Block 7, being the corner of Third and Main 
Streets, known as “Our Home Life Building,” which prop¬ 
erty is subject to, and to be conveyed subject to, a deed of 
trust securing the principal sum of $50,000, said principal 
bearing interest at the rate of 6 per cent per annum, and 
the principal thereof maturing January 3,1931. Also 
57 the following parcels of land, with improvements 
thereon, situate in Fauquier County, Virginia: 

Approximately 194 acres located near Somerville, known 
as “Heflin Farm,” free and clear of encumbrances. 

Approximately 160 acres located near Somerville, known 
as “Bryant Farm,” likewise free and clear of encum¬ 
brances. 

The party of the second part covenants and agrees to de¬ 
liver to Joseph McReynolds, one of the parties hereto of 
the first part, the promissory note in the principal sum of 
$125,000, bearing interest at the rate of 6 per cent per an¬ 
num, payable semi-annually, and the principal represented 
by said note due April 29, 1929, said note being secured by 
a second deed of trust on Lots 14 and 1811 in Square 106 in 
the District of Columbia, otherwise known as 921 Nineteenth 
Street, N. W. The last mentioned property is now subject 
to a first deed of trust in the sum of $200,000.00. 

3. The title of said properties, mentioned and described 
herein, shall be good of record and in fact, subject only to 
covenants of record and encumbrances herein mentioned, 
if any. Should either title, upon examination, be found 
defective, this agreement shall, at the option of the vendee 
of such property, be and become null and void, but neither 
party shall be liable to the other for any damage by reason 
of such defective title, and they hereby accordingly release 
each other from any such liability. 

4. The rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer. Taxes on the 
property located in the District of Columbia shall be ad¬ 
justed in accordance with certificate of taxes issued by the 
Collector of Taxes of the District of Columbia, except that 
all special improvements completed prior to the date hereof, 
whether or not assessment thereof is now levied, shall be 
paid for, or appropriate allowance made therefor, by the 
respective vendors to the date of transfer. 
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5. The examination of title, conveyancing^ recording, 
notary fees, on deeds and notes, shall at the cost 

58 and expense of the respective vendees. 

6. It is expressly covenanted and agreed by and 
between the parties hereto that the party of the second 
part shall lend to Joseph McReynolds, one of the parties 
hereto of the first part, the sum of $100,000. feaid Joseph 
McReynolds is to give therefor his promissory note in the 
aforesaid principal sum, bearing interest at the rate of 6 
per cent per annum, said principal and interest to be pay¬ 
able in monthly installments of $600, the balance of prin¬ 
cipal to become due and payable two years after the date 
of the note; said loan to be secured by a second deed of 
trust, junior to the present trust of $200,000, op Lot 823 in 
Square 377 in the District of Columbia, otherwise known as 
the Atlantic Building. j 

7. The party of the second part further covenants and 

agrees to make a loan to Joseph McReynolds^ one of the 
parties hereto of the first part, within 60 days from the 
signing of this contract, of $50,000; said Joseph McReynolds 
to give therefor his promissory note, payable 9f) days after 
date, bearing interest at the rate of 6 per cent per annum, 
and better secure the same by pledging with tjie party of 
the second part as collateral security the second trust note 
of $125,000 which is referred to in paragraph 2 of this con¬ 
tract, and being secured by Lots 14 and 811 in Square 106 
in the District of Columbia, otherwise known |as 921-19tli 
Street, N. W. | 

8. This agreement shall be consummated simultaneously, 
and on or before February 1, 1929, excepting, however, with 
reference to the loan herein mentioned in the sum of $50,000, 
which may be consummated within 60 days froifi the execu¬ 
tion of this contract; it being agreed that the same shall 
be binding and existent for the benefit of the parties hereto, 
and each of them, their heirs, personal representatives, suc¬ 
cessors and assigns. 

9. Joseph McReynolds, one of the parties hereto of the 
first part, agrees to pay as a commission to 35. Whvland 

Shaffer and the Merchants Bank and Tru^t Company 

59 $10,000 in cash, and the property located at 100*9 
Ninth Street, N. W. he will convey to them subject to 

a first deed of trust of $16,000 in satisfaction of the balance 
of the commission. The party of the second part agrees 
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to pay a commission of $10,000 to the said E. Whyland 
Shaffer and the Merchants Bank and Trust Company. 

10. The parties hereto acknowledge that E. Whyland 
Shaffer and the Merchants Bank and Trust Company are 
acting herein as agents for all of the parties hereto, and 
with their full knowledge and consent, and that said agents 
are entitled to a commission for their services, the amount 
thereof to be paid by the respective parties having been 
hereinabove set forth. 

In witness whereof the parties hereto of the first part 
have signed their names and affixed their seals, and the 
party hereto of the second part has caused these presents 
to be signed in its corporate name, by Joseph A. Rafferty, 
its president, attested by L. E. Meany, its secretary, and 
its corporate seal to be hereunto affixed. 

JOSEPH McREYNOLDS. [seal.] 
ELLEN T. McREYNOLDS. [seal.] 

Witness: 

(Signed) W. M. MACNICHOL. 

(Signed) E. WHYLAND SHAFFER. 

i D. C. REALTY COMPANY, INC., 
By JOSEPH A. RAFFERTY, 

President. 

Attest : 

(Signed) L. E. MEANY, 

Secretary. 

GO $100,000.00. Washington, D. C., April 26, 1926. 

On or before three years after date I promise to pay to 
the order of Mildred L. Davis One hundred thousand Dol¬ 
lars, for value received, with interest at six per centum per 
annum, until paid, payable semi-annually, each installment 
of interest to bear interest after maturity, if not then paid, 
at the rate of aforesaid. 

(Signed) I ELIZABETH VAN R. FRAZER, 

; 1611 21st Street. 

No. 1 of 2. 

Due:-. 

At ; _. 

(Signed) MILDRED L. DAVIS. 

The Real Estate Title Insurance Company of the Dis¬ 
trict of Columbia. 
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The Columbia Title Insurance Company o^ the District 
of Columbia. 

Offices: 503 E. St., N. W., Washington, D. C. 

Secured by deed of trust to R. Thomas Robinson and 
Robert E. P. Kreiter, Trustee-. 

Conveying Orig. Lots 14 and 15 & Pt. Orig. Lot 17 in Sq. 
106. 

i 

l 

61 $25,000.00. Washington, D. C., Api^il 26, 1930. 

i 

On or before three years after date, I promise to pay 
Twenty-five thousand Dollars for value received, with in¬ 
terest at six per centum per annum, until paid, payable 
semi-annually, each installment of interest to bear interest 
after maturity, if not then paid, at the rate aforesaid. 

(Signed) ELIZABETH VAN R. FRAZER, 

1611 2^.st Street. 

No. 2 of 2. 

Due:-. | 

. _ 

(Signed) MILDRED L. DAVIS. 

i 

The Real Estate Title Insurance Company of the Dis¬ 
trict of Col. and The Columbia Title Ins. Corhpany of the 
District of Columbia. 

Offices 503 E. St. N. W., Washington, D. C. 

To R. Thomas Robinson and Robert E. P. Kreiter, Trus¬ 
tee-, | 

Conveying Orig. Lots 14 and 15 & Pt. Orig.! Lot 17 Sq. 
106. | 

62 $50,737.21. Washington, D. C., July 2,1930. 

I 

Thirty days after date I promise to pay to the order of 
Merchants Bank and Trust Company, 15th ancjl H Streets 
N. W., Washington, D. C., fifty thousand sevpn hundred 
thirty seven 21/100 Dollars, for value received with inter¬ 
est at — per centum per annum, having deposited with said 
Bank, as collater/al security for the payment of the 
full sum of principal, interest and costs due oh this note, 
and also as collateral security for all other j present or 
future demands, of any and all kinds, of the said Bank, 
against the undersigned, due or not due, the fallowing, to 
wit: E. Van Frazer, $125,000, April 26, 1929, iLots 14-15- 
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Ft. 17, Sq. 106, with full power and authority to said Bank 
to sell the whole or any part of said security, or any sub¬ 
stitutes therefor, or any additions thereto, at public or 
private sale, at any time, and at the option of said Bank 
or its assigns, the non-performance of this promise or any 
part thereof, or the non-payment of any other present or 
future demands of said Bank, as aforesaid, and without 
advertisement or notice to the undersigned; and upon such 
sale the holder hereof may purchase all or any part of said 
securities, discharged from any right of redemption. After 
deducting all proper costs and expenses, the residue of the 
proceeds of sale shall be applied to the payment of this 
note, and of any other present or future demands of said 
Bank as aforesaid, and the undersigned agrees to remain 
liable for any deficiency then remaining. In case of de- 
preciation in market value of said security at any time 
pledge- for this loan, a payment shall be made on account 
or additional security added, as required bv said Bank. 
(S.) ‘ JOSEPH McREYNOLDS. 

Address: 1423 L Street N. W. 

63 Memoranda. 

November 12; 1930.—Subpoenas to Federal-American 
National Bank issued. 

November 28, 1930.—Answer of defendants Drury, Mer¬ 
chants Bank Investment Company, and D. C. Realty Com¬ 
pany to Amended Bill filed. 

64 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51972. 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Connecticut Avenue N. W., Plaintiffs, 

vs. 

Peter A. Drury, Southern Building, 15th and H Streets 
N. W.; Merchants Bank & Trust Company, Merchants 
Bank Investment Company, and D. C. Realty Company, 
Inc., Southern Building, 15th and H Streets N. W., De¬ 
fendants. 
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Answer of Defendant Merchants Bank and Trust Company 

to Amended Bill of Complaint. 

Filed December 10, 1930. 

i 

* * * # # # i « 

i 

i 

Comes now the defendant Merchants Baijk and Trust 
Company and, saving and reserving unto itsblf the benefit 
and advantage of all exceptions to the many errors and 
insufficiencies contained in the amended bill of complaint, 
for answer to said amended bill of complaint, says: 

1, 2, 3, 4 and 5. This defendant admits the truth of the 
allegations contained in paragraphs 1, 2, 3, 4 gnd 5 of said 
amended bill of complaint. 

6. Answering the sixth paragraph, this defendant admits 
that the defendant, Peter A. Drury, was the duly elected 
President of this defendant from April 26, 1^26, to April 
1, 1929, and that he was thereafter until thd 2nd day of 
July, 1930, Chairman of the Board of Directors of this de¬ 
fendant. This defendant denies that the said Drury, to a 
large degree or to any other degree, dominated, controlled 
and directed the policies and transactions of this defend¬ 
ant, and says that this defendant has at all times since its 

organization and until it was consolidated with the 
65 Federal American National Bank, as hereinafter set 
forth, managed and controlled by its board of direc¬ 
tors regularly elected by its stockholders, of which stock 
the said Drury has at no time ever held a majority, and 
that all its officers, including the said Drury, have at all 
times acted only under the direction and supervision of said 
board of directors. 

Further answering said paragraph, this defendant de¬ 
nies that the said Drury has at any time arranged, nego¬ 
tiated, controlled or concluded real estate transactions for 
or in the name of this defendant except upon the action 
and with the approval of the board of director^ of this de¬ 
fendant. 

7. Answering the seventh paragraph, this defendant ad¬ 
mits that the same persons constitute the board of directors 
of this defendant and the Merchants Bank Investment Com¬ 
pany, but denies that this defendant has at axty time con¬ 
trolled to any extent whatsoever the defendant, D. C. Realty 
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Company, Inc., for the purpose of concealing its identity 
in dealing with any persons or for any purpose whatsoever. 
This defendant further avers that it has at no time had 
any interest of any kind, character or description in said 
D. C. Realty Company, Inc. 

8. Answering the eighth paragraph, this defendant ad¬ 
mits the allegations of said paragraph except that it ex¬ 
presses no opinion as to the value of the McReynolds Apart¬ 
ment House, and if material demands strict proof thereof. 

9. Answering the ninth paragraph, this defendant ad¬ 
mits that all the property mentioned therein did on the 
10th day of January, 1929, belong to this defendant except 
that it denies that the property described as “Our Home 
Life Building”, Third and Main Streets, Louisville, Ken¬ 
tucky, belonged to this defendant on said date. Lpon in¬ 
formation and belief, it avers the fact to be that said prop- 
erty at that time was owned bv the defendant, Merchants 
Bank Investment Company. This defendant denies that 
the plaintiffs were not informed of the ownership by this 
defendant of the properties mentioned in said paragraph 
and which are herein admitted to have belonged to it, but 
upon information and belief avers that the plaintiff, Joseph 
McReynolds, was before the execution of the contract of 
January 10, 1929, fullv informed and advised as to the 

ownership by this defendant of said property. 

66 10. Answering the tenth paragraph of the amended 

bill, this defendant says that it has no knowledge as 
to the ownership of the properties mentioned therein and, 
therefore, can neither admit nor deny the same, but if 
material demands strict proof thereof. 

11. Answering the eleventh paragraph, this defendant 
denies that the D. C. Realty Company, Inc. was at any time 
affiliated with, controlled and operated by this defendant, 
and it further denies that said D. C. Realty Company, Inc. 
acted as the agent of this defendant in the transaction 
between said D. C. Realty Company, Inc. and the plaintiffs 
mentioned in said paragraph. This defendant avers the 
fact to be that the said D. C. Realty Company, Inc. is a 
separate and distinct corporate entity from this defendant, 
and there has never been any affiliation between said two 
companies. 

12. Answering the twelfth paragraph, this defendant 
denies that it or any one on its behalf concealed from the 
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plaintiffs the fact that a part of the properties mentioned 
in the contract of January 10,1929, belonged to it, and avers, 
upon information and belief, the fact to be t|hat the plain¬ 
tiffs were fully advised and informed before the execution 
of said contract by them that a part of the properties men¬ 
tioned therein belonged to this defendant. This defendant 
admits that it acted as one of the brokers in the negotiation 
of said contract of January 10, 1929, but denies that the 
plaintiffs paid to it any cash commission for its services in 
connection with the negotiations of said contract, but it 
admits that it did receive a one-half interest in the equity 
in property located at 1009 Ninth Street. This defendant 
further says upon information and belief that said trans¬ 
action was initiated by one E. Whyland Shaffer as the 
broker and representative of said Joseph McReynolds, and 
that as a matter of fact in the negotiation of j said contract 
the said Shaffer was representing the said McReynolds and 
this defendant was representing the I). C. Realty Com¬ 
pany, Inc. 

13. Answering the thirteenth paragraph, this defendant 
denies that it did not perform every duty which it had to 

the plaintiffs in law or in equity, and it (denies that it 
67 secretly sold and transferred to the plaintiffs prop¬ 
erty which belonged to it, but states the fact to be 
that the plaintiff, Joseph McReynolds, was hilly advised 
and informed before the execution of said contract that a 
part of the properties mentioned therein wer^ actually the 
properties of this defendant. 

14. Answering the fourteenth paragraph of the amended 
bill, this defendant admits that at the time of the execution 
of the contract of January 10, 1929, it was the owner of the 
said Frazer notes, but avers the fact to be that the plaintiff, 
Joseph McReynolds, was fully aware of said ownership 
prior to the execution of said contract. Thjis defendant 
denies that said notes were worthless and of ho value, and 
it also denies that any facts in connection with said notes 
were fraudulently concealed from the plaintiffs by this 
defendant. 

15. Answering the fifteenth paragraph, this defendant 
denies all the averments contained in saicf paragraph 
fifteen. 

Further answering said paragraph, this defendant avers 
upon information and belief that at the time of or before 


58 


FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 


the execution of the contract of January 10, 1929, the de¬ 
fendant Drury advised the plaintiff, Joseph McReynolds, 
that at the time this defendant procured said notes he, 
Drury, inquired of one Harry V. Haynes, who was at that 
time the President of the Farmers & Mechanics National 
Bank of Georgetown and who he had been advised was 
familiar with Mrs. Frazer’s affairs, as to the financial 
responsibility of said Elizabeth Van R. Frazer, and had 
been advised by the said Haynes that Mrs. Frazer was a 
woman of considerable financial worth and able to meet her 
obligations. 

This defendant further avers upon information and 
belief that the said Drury suggested to said McReynolds 
that he make an independent investigation as to the finan¬ 
cial responsibility of Mrs. Frazer. 

Further answering said paragraph, this defendant says 
that neither this defendant nor, upon information and 
belief, the said Drurv had anv information as to Mrs. 
Frazer’s responsibility except that which was communi¬ 
cated to the said McReynolds before the execution of said 
contract. This defendant further denies that it at 
68 any time made any fraudulent representations to or 
fraudulently concealed any facts from the plaintiffs 
in connection with said Frazer notes or in connection with 
any other part of said transaction. 

16 and 17. This defendant denies the truth of all the 
allegations of paragraphs sixteen and seventeen except 
that it admits that it received the sum of $125,000.00 for 
said Frazer notes. 

18. Answering! the eighteenth paragraph, this defendant 
denies that it transferred to said Merchants Bank Invest¬ 
ment Company premises 1009 Ninth Street, also that said 
property was cohveyed by the Merchants Bank Investment 
Company to the D. C. Realty Company, Inc., and also that 
said property was conveyed from the D. C. Realty Com¬ 
pany, Inc., to the plaintiffs, but avers the fact to be that 
the ownership of said property was never parted with by 
this defendant and the title thereto remained the same 
after the settlement of said contract as it had been before 
the execution thereof. This defendant denies that the 
ownership of .said Frazer notes and the property at 1009 

Ninth Street bv this defendant was at anv time concealed 

%* •> 

from the plaintiffs, but avers upon information and belief 
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I 

that the plaintiff, Joseph McReynolds, was fully advised 
and informed as to the ownership of all the properties 
referred to in said contract of January 10, 1929. 

19. Answering the nineteenth paragraph, this defendant 
denies that it conveyed to the Merchants Batik Investment 
Company the property at Louisville, Kentucky, known as 
“Our Home Life Building”, pursuant to the alleged unlaw¬ 
ful agreement between the defendants, but 4vers upon in¬ 
formation and belief that said property did at the time of 
the execution of said contract and had for a long time 
theretofore belonged to the said Merchants Bank Invest¬ 
ment Company, and that this defendant hajd no interest 
therein at the time of the execution of said contract of 
January 10, 1929. 

20. Answering the twentieth paragraph, tjiis defendant 
denies that any proposal on the part of the D. C. Realty 
Company, Inc. to lend the plaintiff, Joseph' McReynolds, 

$50,000.00 upon the security of said promissory notes 
69 was made as the agent of this defendant 

Further answering said paragraph, this defendant 
admits that it did lend to said Joseph McRcyijiolds the sum 
of $50,000.00 on the security of said Frazer notes; that said 
amount was originally loaned to him at three different 
times, to-wit: $25,000.00 thereof on February 6, 1929, for 
which he gave his collateral note secured bv| said Frazer 
notes, payable April 8, 1929; $15,000.00 thereof on March 
13, 1929, for which he gave his collateral note secured by 
said Frazer notes, payable on April 8, 1929; ajnd $10,000.0*0 
thereof on March 18, 1929, for which he gave jhis collateral 
note secured by the said Frazer notes, payable April 8, 
1929. That on April 11, 1929, the said Joseph McReynolds 
paid the accrued interest on said three notes, ajnd they were 
combined into one collateral note for $50,000.00, payable on 
June 7, 1929; on June 10, 1929, the said McReynolds paid 
the accrued interest on said last mentioned note and again 
renewed the same to August 6, 1929; on August 6, 1929, the 
said McReynolds paid the accrued interest pn said last 
mentioned note and again renewed the same to October 7, 
1929; on October 15, 1929, the said McReynolds paid the 
accrued interest on the last mentioned note and again 
renewed the same to December 6, 1929; on December 10, 
1929, the said McReynolds paid the accrued 'interest and 



60 FEDEKAL-AMERICAN NATIONAL BANK, ETC., VS. 

$1000.00 on account of the principal of said last mentioned 
note and gave a new collateral note secured by the Frazer 
notes for $49,000.00, payable February 4, 1930; on Febru¬ 
ary 4, 1930, the said McReynolds paid the accrued interest 
on the last mentioned note and increased the principal 
thereof again to $50,000.00, evidenced by a collateral note 
for that amount, secured by the Frazer notes, payable 
April 7, 1930; April 8, 1930, the said McReynolds again 
paid the accrued interest on said last mentioned note and 
renewed the same to May 5, 1930; on May 8, 1930, the said 
Joseph McReynolds, being unable to pay the accrued in¬ 
terest on the last mentioned note, renewed the same for 
$50,250.00 to May 20, 1930; on May 22, 1930, the said Mc¬ 
Reynolds was again unable to pay the accrued interest on 
said last mentioned note and the same was renewed for 
$50,375.63, payable June 2, 1930; on June 4, 1930, the said 
McReynolds was again unable to pay the accrued interest 
on the last mentioned note and the same was renewed in the 
amount of $50,484.79, to July 2,1930; on July 2,1930, 
70 the said Joseph McReynolds was again unable to 
pay the accrued interest on said last mentioned note 
and the same was renewed in the amount of $50,737.21, 
payable August 1, 1930. The said last mentioned note is 
the note attached to the bill of complaint. This defendant 
denies that said loan of $50,000.00 was made to the said 
McReynolds for the purpose of concealing the worthless¬ 
ness of the Frazer notes and of inducing the plaintiffs to 
rely and act upon the aforesaid representations of the said 
defendants as to the value of said notes which the plaintiffs 
agreed to accept in part payment for the McReynolds 
Apartment House. 

Further answering said paragraph, this defendant denies 
that said loan of $50,000.00 on the security of said Frazer 
notes was made pursuant and in furtherance of any scheme 
to defraud the plaintiffs, but this defendant avers the fact 
to be that when it made said loan it believed that the said 
notes were good and ample security for the amount of said 
loan. 

21 and 22. This defendant admits the allegations of para¬ 
graphs twenty-one and twenty-two. 

23. This defendant is advised that the allegations of 
paragraph twenty-three are conclusions of law and call for 
no answer by this defendant. 
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24. Further answering said amended bill of complaint, 
this defendant says that the plaintiff, Joseph McReynolds, 
has on divers occasions from the date of the execution of 
the contract here involved to within a short time of the 
filing of his bill of complaint herein ratified the transaction 
of which he now complains. As hereinbefore averred, the 
plaintiff renewed from time to time his note for $50,000.00, 
finally amounting to $50,737.21 because of the! inclusion of 
accrued interest, for which the said Frazer notes were col¬ 
lateral security, the last renewal thereof being dated July 
2, 1930, payable thirty days after date, and that at the time 
of the said renewals the plaintiff, Joseph McReynolds, was 
aware of the actual financial condition of the said Elizabeth 
Van R. Frazer and that in all probability th^ Cambridge 
Apartment House, the property on which the jsaid Frazer 
notes were secured, might be sold pursuant to the first trust 
to which the said notes were junior. 

71 This defendant upon information and belief fur¬ 
ther says that after the said Cambridge Apartment 
House had been sold pursuant to the first deed of trust the 
plaintiff, Joseph McReynolds, on November 2, j.929, by let¬ 
ter to this defendant offered to give to this defendant as se¬ 
curity for his said note of $50,000.00 a second dfced of trust 
on his property located at 1423, etc. L Street. Said letter 
was written at a time when the said Joseph ^IcReynolds 
must have known of the alleged inability of Mr$. Frazer to 
pay said notes and of the alleged fraudulent representation 
set forth in his bill. j 

Defendant further savs that at or about the time of the 
foreclosure of the said Cambridge Apartment House the 
plaintiff, Joseph McReynolds, requested this defendant to 
help him in refinancing said Apartment House iij order that 
the said Frazer notes belonging to him might not become 
unsecured, and pursuant to his request this defendant en¬ 
deavored to assist the said plaintiff in so refinancing the 
property, and through one of its officers conferred with the 
plaintiff, Joseph McReynolds, on several occasions, and act¬ 
ing on his behalf entered into negotiations with qther bank¬ 
ing institutions in the City of Washington in an effort to 
save for him his interest in said apartment house. 

This defendant is informed and believes and, therefore, 
avers that National Savings & Trust Company purchased 
said apartment house at the foreclosure sale thereof pursu- 
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ant to the first deed of trust thereon, and that later the 
plaintiffs secured from it or one of its officers a deed of con¬ 
veyance to the said apartment house, vesting in the plaintiff, 
Joseph McHeynolds, a fee simple title. 

This defendant further says upon information and belief 
that it appears from the records of the Recorder of Deeds of 
the District of Columbia that by deed dated November 4, 
1929, recorded November 14, 1929, in Liber 3694, Folio 485, 
the said Joseph McReynolds conveyed the said property to 
Frank P. Hayward and H. Glenn Phelps, Trustees, to se¬ 
cure John Hancock Mutual Life Insurance Company $165,- 
000.00 for money loaned; that in order to obtain said loan 
the said Joseph McReynolds filed a written application with 
said John Hancock Mutual Life Insurance Company, in 
which he represented that said Cambridge Apartment 
72 House, the property on which the said Frazer notes 
were secured, was worth between $350,000.00 and 
$375,000.00; that thereafter by deed dated November 13, 
1929, recorded November 14, 1929, in Liber 6394, Folio 489, 
the said Joseph McReynolds conveyed the said property to 
National Savings & Trust Company, Trustee, to secure 
Thomas H. Pickford the sum of $50,000.00 for money loaned, 
which said deed of trust was released December 19, 1929, 
that by deed dated November 13, 1929, recorded November 
14, 1929, in Liber 6394, Folio 491, the said Joseph McRey¬ 
nolds conveyed the said property to Frank Stetson, and that 
by deed dated November 27, 1929, recorded December 3, 
1929, in Liber 6400, Folio 294, the said Frank Stetson con¬ 
veyed the said property to Joseph McReynolds, and that by 
deed dated December 3, 1929, recorded December 3, 1929, in 
Liber 6400, Folio 295, the said Joseph McReynolds con¬ 
veyed the said property to National Savings & Trust Com¬ 
pany, Trustee, to secure Thomas H. Pickford the sum of 
$60,000.00 for money loaned, which said deed of trust was 
later released on February 25, 1930; that by deed dated De¬ 
cember 3, 1929, recorded December 3, 1929, in Liber 6400, 
Folio 294, the said Joseph McReynolds conveyed said prop¬ 
erty to Edward B. Dean, Sr., subject to the said trusts of 
$165,000.00 and $60,000.00; that by release dated December 
5, 1929, recorded December 19, 1929, in Liber 6405, Folio 
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119, National Savings & Trust Company, Trustee, released 
to the said Joseph McReynolds the above mentioned deed of 
trust for $50,000.00 and that by release dated February 20, 
1930, recorded February 25, 1930, in Liber 6422, Folio 370, 
National Savings & Trust Company, Trustee, released to 
Joseph McReynolds the $60,000.00 trust above itientioned. 

This defendant further avers, upon information and be¬ 
lief, that in consideration for the sale of said property to 
the said Edward B. Dean, Sr., the plaintiff, Joseph McRey¬ 
nolds, received for his equity in said property over and 
above the aforesaid trust the following real estate free and 
clear of encumbrance, to-wit: Lots 2 to 11 in Square 1370; 
Lots 1 to 8 in Square 1372; and part of Lot 17 in Square 
1271, improved by a store known as 1517 Wisconsin Ave¬ 
nue. That said properties were assessed for purposes of 
taxation at the time they were conveyed to said McReynolds 
for the aggregate amount of $21,803.00, and this defendant 
is advised that said properties were worth a substan- 
73 tial amount over and above the amount for which 
they were assessed for taxation. The said lots were 
conveyed to said Joseph McReynolds by Edward B. Dean, 
Sr. by deed dated December 2, 1929, recorded l)ecember 3, 
1929, in Liber 6400, Folio 290; that thereafter jby deed of 
trust dated December 3, 1929, and recorded December 3, 
1929, in Liber 6400, Folio 291, the said Joseph McReynolds 
conveyed all the property obtained by him from! said Dean 
to the National Savings & Trust Company, Trustee, to se¬ 
cure Thomas IT. Bickford in the amount of $16,000.00 for 
money loaned; that thereafter on, to-wit: March 21, 1930, 
the said Joseph McReynolds executed a deed of trust on all 
the property obtained from said Dean which depd of trust 
was recorded March 28, 1930, in Liber 6431, Foljo 502, and 
which conveyed said property to Harry Levin and Harry 
Saidman, Trustees, to secure Dorothy Friedrpan in the 
amount of $8,000.00. i 

25. This defendant is advised and believes and,[ therefore, 
avers, that the amended bill of complaint is bad iri substance 
and does not contain allegations of fact such a^ would, if 
true, entitle the plaintiffs as against this defendant to relief 
in a court of equity. 
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And now, having fully answered the amended bill of com¬ 
plaint, this defendant prays that it may be hence dismissed 
with its reasonable costs. 

! MERCHANTS BANK AND TRUST 
COMPANY, 

By ROLFE E. BOLLING,, 

Former President. 

ELLIS, FERGUSON, HOUGHTON & 

GARY, 

By ABNER H. FERGUSON, 

504 Southern Building , 

Attorneys for Defendant, 

Merchants Bank and Trust Company. 

District of Columbia, To wit: 

Rolfe E. Bolling, being first duly sworn, deposes and says 
that he was at the time of the consolidation of the Mer¬ 
chants Bank and Trust Company with the Federal Amer¬ 
ican National Bank of Washington, D. C., under the name of 
Federal American National Bank and Trust Company, the 
President of said Merchants Bank and Trust Company, and 
that there are at this time no officers of said Mer- 

74 chants Bank and Trust Company; that he signs the 
foregoing answer as such former President; that he 

has read the foregoing answer and verilv believes the facts 
stated therein to be true. 

I ROLFE E. BOLLING. 

Subscribed and sworn to before me, this 9th day of De¬ 
cember, 1930. 

[notarial seal.] CHARLES J. CRUMP, 

Notary Public , D. C . 

75 In the Supreme Court of the District of Columbia. 

Equity. No. 51972. 

Joseph McReynolds and Ellen T. McReynolds, 5611 
Conn. Ave. N. W., Plaintiffs, 

vs. 

Peter A. Drury et al., Defendants. 

Answer of Defendant Federal-American National Bank 
and Trust Company of Washington to the Amended Bill 
of Complaint Herein. 
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* # # # * * j # 

i 

i 

1. The defendant, the Federal-American National Bank 
and Trust Company of Washington, by protestation, not 
confessing or admitting as true any or all ot the various 
matters and things averred in the complainants ’ bill, for 
answer to so much and such parts thereof as jit is advised 
it is necessary and material for it to answer, njakes answer 
and says: 

1, 2, 3 and 4. Upon information and belief, j this defend¬ 
ant admits the truth of the allegations contained in para¬ 
graphs 1, 2, 3 and 4. 

4 x / 2 . This defendant is advised that it is npt necessary 
that it answer the averments of said paragraph. 

5. Upon information and belief, it admits the truth of 
the allegations contained in paragraph 5 of shid bill. 

6. Answering paragraph 6, this defendant upon infor¬ 
mation and belief, admits that the defendant, Peter A. 

7 | 7 
Drury, was the duly elected President pf the Mer- 

76 chants Bank and Trust Company from April 26, 
1926, to April 1, 1929, and that he was thereafter 
until the second day of July, 1930, Chairman of the Board 
of Directors of the said Merchants Bank and [Trust Com¬ 
pany. Upon information and belief this defendant denies 
that the said Drury to a large degree or to apy other de¬ 
gree dominated, controlled and directed the policies and 
transactions of the said Merchants Bank and Trust Com¬ 
pany, and upon information and belief it avprs that the 
said Merchants Bank and Trust Company has at all times 
since its organization and until its consolidatipn with this 
defendant, been managed and controlled by its Board of 
Directors regularly elected by its stockholder^, of which 
said stock the said Drury had or has, as this (defendant is 
informed and believes and so avers, at no time lever held a 
majority, and that all its officers, including the ^aid Drury, 
have at all times acted only under the directions' and super¬ 
vision of the said Board of Directors. Upon information 
and belief this defendant further denies that the said Drury 
has at any time arranged, negotiated, controlled or con¬ 
cluded real estate transactions for or in the name of the 

5—5610a 
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said Merchants Bank and Trust Company, except upon the 
action and with the approval of the Board of Directors of 
said company. 

7. Answering paragraph 7, this defendant upon informa¬ 
tion and belief admits that the same persons constitute the 
Board of Directors of the Merchants Bank and Trust Com¬ 
pany and the Merchants Bank Investment Company, but 
upon information and belief it denies that the said Mer¬ 
chants Bank and Trust Company has at any time controlled 
to any extent whatsoever the D. C. Realty Company, Inc., 
for the purpose of concealing its identity in dealing with 
any persons or for any purpose whatsoever. Upon infor¬ 
mation and belief it further avers that the said Merchants 

Bank and'Trust Company has at no time had any 
77 interest of any kind, character or description in the 

said 1). C. Realty Company, Inc, 

8. Upon information and belief this defendant admits 
the allegations of paragraph 8 of said bill, excepting, how¬ 
ever, so much of said paragraph as avers the value of the 
real estate therein referred to, in respect to which it has no 
information and does neither admit nor deny the allegation 
to that effect, but should the same be material to its inter¬ 
ests, it demands strict proof thereof. 

9. Upon information and belief this defendant admits 
that all the property mentioned in paragraph 9, did on the 
tenth day of January, 1929, belong to the Merchants Bank 
and Trust Company. It denies, however, upon information 
and belief, that the property described as “Our Home Life 
Building”, Third and Main Streets, Louisville, Kentucky, 
belonged to the said Merchants Bank and Trust Company 
on said date. It avers that, upon information and belief, 
the said property at that time was owned by the defendant, 
the Merchants Bank Investment Company. Upon informa¬ 
tion and belief this defendant denies that the plaintiffs 
were not informed of the ownership by the Merchants Bank 
and Trust Company of the properties mentioned in said 
paragraph and which are herein admitted to have belonged 
to it, but it is informed and believes and so avers that the 
plaintiff, Joseph McReynolds, was before the execution of 
the contract of January 10, 1929, in said paragraph re¬ 
ferred to, fully informed and advised as to the ownership 
by the Merchants Bank and Trust Company of said real 
estate. 
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10. Answering paragraph 10, this defendant has no 
knowledge or information as to the ownership 1 of the prop¬ 
erties mentioned in said paragraph, apd can there- 

78 fore neither admit nor deny the same^ but if such 
allegations are material to its interest^, it demands 

strict proof thereof. 

11. Answering paragraph 11, upon informajtion this de¬ 
fendant denies that the said D. C. Realty Co.* Inc. was at 
any time affiliated with, controlled and operated by the 
Merchants Bank and Trust Company, and itj also denies 
that the said D. C. Realty Company, Inc. acted as the agent 
of said company in the transactions between t|ie said com¬ 
pany and the plaintiffs, referred to in said! paragraph. 
Upon information and belief, this defendant aiders the fact 
to be that the said D. C. Realty Company, Inc. fs and was a 
separate and distinct corporate entity from the Merchants 
Bank and Trust Company and that there has never been 
any affiliation between the said two companies. 

12. Answering paragraph 12, this defendant denies, upon 
information and belief, that the Merchants Bai^k and Trust 
Company or any one on its behalf concealed frpm the plain¬ 
tiff the fact that a part of the properties mentioned in the 
contract of January 10, 1929, belonged to said company, 
and avers upon information and belief, the fact to be that 
the plaintiffs were fully advised and informed before the 
execution of said contract that a part of th^ properties 
therein mentioned did belong to the said Merchants Bank 
and Trust Company. Upon information and belief, this 
defendant admits that the Merchants Bank andj Trust Com¬ 
pany acted as one of the brokers in the negotiation of said 
contract of January 10, 1929, but it denies thht the plain¬ 
tiff paid to it any cash commission for its services in con¬ 
nection with negotiations of said contract. Uppn informa¬ 
tion and belief it admits that the Merchant^ Bank and 

Trust Company did receive a one-half interest in 

79 the equity in the property located at jl009 Ninth 
Street. This defendant further, upon information 

and belief, says that the said transaction was initiated by 
one E. Whyland Shaffer as the broker and representative 
of the plaintiff, Joseph McReynolds, and that as a matter 
of fact in the negotiations of said contract the <jaid Shaffer 
was representing the said McReynolds and the said Mer- 
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chants Bank and Trust Company was representing the 
D. C. Realty Company, Inc. 

13. Answering paragraph 13, this defendant, upon in¬ 
formation and belief, denies that the Merchants Bank and 
Trust Company did not perform every duty which it had 
to the plaintiffs in law or in equity, and it further denies 
that the said Merchants Bank and Trust Company secretly 
sold and transferred to the plaintiffs property which be¬ 
longed to it, but upon information and'belief it avers the 
fact to be that the plaintiff, Joseph McReynolds, was fully 
advised and informed before the execution of the said con¬ 
tract that a part of the properties mentioned therein were 
actually the properties of the Merchants Bank and Trust 
Company. 

14. Answering paragraph 14, this defendant, upon in¬ 
formation and belief, admits that at the time of the execu¬ 
tion of the said contract of January 10, 1929, the Merchants 
Bank and Trust Company was the owner of the Frazer 
notes therein referred to, but upon information and belief 
avers the fact to be that the plaintiff, Joseph McReynolds, 
was fully aware of such ownership prior to the execution 
of the said contract. Upon information and belief, this 
defendant denies that the said notes were worthless and of 
no value, and upon such information and belief it further 
denies that anv facts in connection with the said notes wore 

mt 

fraudulently concealed from the plaintiffs by the said Mer¬ 
chants Bank and Trust Company. 

80 15. Answering paragraph 15 of said amended 

bill, this defendant upon information and belief 
denies all the averments contained in said paragraph. Fur¬ 
ther answering said paragraph this defendant, upon in¬ 
formation and belief, avers that at the time of or before the 
execution of the contract of January 10, 1929, the defend¬ 
ant, Drury, advised the plaintiff, Joseph McReynolds, that 
at the time the Merchants Bank and Trust Company pur¬ 
chased said notes, the said Drury inquired of one Harry V. 
Haynes, then the President of the Farmers and Mechanics 
National Bank of Georgetown, and who he had been advised 
was familiar with the affairs of Mrs. Frazer, relating to 
her financial responsibility, and was and had been advised 
bv the said Havnes that the said Mrs. Frazer was a woman 
of considerable financial worth and able to meet her obliga- 
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tions. This defendant further upon information and belief 
avers that the said Drury suggested to the said McRey- 
nolds that he make an independent investigation as to the 
financial responsibility of Mrs. Frazer. Further answering 
said paragraph, this defendant upon information and belief 
says that the Merchants Bank and Trust Coijipany or the 
said Drury had no information as to Mrs. Frazer’s re¬ 
sponsibility except that which was communicated to the 
said McReynolds before the execution of the said contract. 

This defendant further denies that the Merchants Bank 
and Trust Company at any time made any fraudulent 
representations to or fraudulently concealed aijy facts from 
the plaintiffs in connection with the said Frafcer notes, or 
in connection with any other part of the saidj transaction. 
Further answering said paragraph, this defendant avers 
that it has no knowledge of what the plaintiffs have learned 
in relation to the value or worthlessness of th^ said notes, 
and it can neither admit nor deny the allegations in 
81 said bill averred that the said notes aije worthless, 
but if such fact is material to the interests of this 
defendant, it demands strict proof thereof. 1 

16,17. Upon information and belief this defendant denies 
the truth of the various allegations of paragraphs 16 and 
17, excepting, however, it admits that the defendant, Mer¬ 
chants Bank and Trust Company, received the sum of 
$125,000.00 for said Frazer notes. 

18. Answering paragraph 18, this defendant upon in¬ 
formation and belief denies that the Merchant^ Bank and 
Trust Company transferred to the said Merchants Bank 
Investment Company premises 1009 Ninth Street, and that 
the said property was conveyed by the said Merchants 
Bank Investment Company to the D. C. Realty Company, 
Inc., and that said property was conveyed frotn the D. C. 
Realty Company, Inc. to the plaintiffs, but up(jm informa¬ 
tion and belief it avers the fact’ to be that the ownership of 
the said property was never parted with by thfe said Mer¬ 
chants Bank and Trust Company and the title thereto 
remained the same after the settlement of the s^id contract 
as it had been before the execution thereof. Up<j>n informa¬ 
tion and belief this defendant denies that the ownership of 
the said Frazer notes and the property at 1009 Ninth 
Street by the Merchants Bank and Trust Company was at 
any time concealed from the plaintiffs, but avers upon 
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information and belief that the plaintiff, Joseph McRey¬ 
nolds, was fully advised and informed as to the ownership 
of all the properties referred to in said contract of Jan¬ 
uary 10, 1929. 

19. Answering paragraph 19, this defendant upon in¬ 
formation and belief denies that the Merchants Bank and 
Trust Company conveyed to the Merchants Bank Invest¬ 
ment Company the property at Louisville, Kentucky, 

82 known as “Our Home Life Building”, pursuant to 
the alleged unlawful agreement between the defend¬ 
ants, but upon information and belief it avers that said 
property did at the time of the execution of the said con¬ 
tract and had for a long time theretofore belonged to the 
said Merchants Bank Investment Company, and that the 
said Merchants Bank and Trust Company had no interest 
therein at the time of the execution of said contract of 
January 10, 1929. 

20. Answering paragraph 20 of said amended bilk this 
defendant upon information and belief denies that any pro¬ 
posal on the part of the D. C. Realty Company, Inc. to lend 
to the plaintiff, Joseph McReynolds, $50,000.00 upon the 
security of said promissory notes was made as the agent 
of the Merchants Bank and Trust Company. 

I T pon information and belief this defendant admits that 
the Merchants Bank and Trust Company did lend to the 
said Joseph McReynolds the sum of $50,000.00 on the secur¬ 
ity of the said Frazer notes; that such amount was origi¬ 
nally loaned to him at three different times, to wit, 
$25,000.00 thereof on February 6, 1929, for which he gave 
his collateral note, secured by said Frazer notes, payable 
April 8, 1929; $15,000.00 thereof on March 13, 1929, for 
which he gave his collateral note, secured bv said 
Frazer notes, payable on April 8, 1929; $10,000.00 
thereof on March 18, 1929, for which he gave his collateral 
note secured by said Frazer notes, payable April 8, 1929. 
That on April 11, 1929, the said Joseph McReynolds paid 
the accrued interest on said three notes, and they were 
combined into one collateral note for $50,000.00, payable 
on June 7, 1929; on June 10, 1929, the said McReynolds 
paid the accrued interest on said last mentioned note and 
again renewed the same to August 6, 1929; on August 6, 
1929, the said McReynolds paid the accrued interest on 
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said last mentioned note and again renewed the same 

83 to October 7, 1929; on October 15, 1^29, the said 
McRevnolds paid the accrued interest on the last 

mentioned note and again renewed the same to December 
6, 1929; on December 10, 1929, the said McRjeynolds paid 
the accrued interest and $1000.00 on account of the prin¬ 
cipal of said last mentioned note and gave a new collateral 
note secured by the Frazer notes for $49,00f).00, payable 
February 4, 1930; on February 4, 1930, the feaid McRey- 
nolds paid the accrued interest on the last mentioned note 
and increased the principal thereof again to $5|0,000.00, evi¬ 
denced by a collateral note for that amount, secured by the 
Frazer notes, payable April 7, 1930; on April 8, 1930, the 
said McRevnolds again paid the accrued interest on said 
last mentioned note and renewed the same to May 5, 1930; 
on May 8, 1930, the said Joseph McRevnolds, being unable 
to pay the accrued interest on the last mentioned note, re¬ 
newed the same for $50,250.00 to May 20, 1930^, on May 22, 
1930, the said McRevnolds was again unable to pay the 
accrued interest on said last mentioned note ahd the same 
was renewed for $50,375.63, payable June 2, 1^30; on June 
4, 1930, the said McRevnolds was again unabl<* to pay the 
accrued interest on the last mentioned note and the same 
was renewed in the amount of $50,484.79, to -bjuly 2, 1930; 
on July 2, 1930, the said Joseph McRevnolds was again 
unable to pay the accrued interest on said last mentioned 
’note and the same was renewed in the amount of $50,737.21, 
payable August 1, 1930. The said last mentioned note is 
the note attached to the bill of complaint. 

This defendant upon information and belief denies that 
said loan of $50,000.00 was made to the said McRevnolds 
for the purpose of concealing the worthlessness of the 
Frazer notes and of inducing the plaintiffs to ifely and act 
upon the aforesaid representations of this defend- 

84 ant’s various co-defendants as to the vhlue of said 
notes which the plaintiffs agreed to accept in part 

payment for the McRevnolds Apartment Hous^. Further 
answering said paragraph this defendant, upcin informa¬ 
tion and belief, denies that the said loan of $^0,000.00 on 
the security of the said Frazer notes was made pursuant 
and in furtherance of any scheme to defraud th|e plaintiffs, 
but this defendant avers upon information and belief the 
fact to be that when the Merchants Bank and Trust Com- 
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pany made said loan it believed tliat the said notes were 
good and ample security for the amount of said loan. 

21. This defendant admits the truth of the allegations 
contained in paragraph 21 of said bill. 

22. Answering paragraph 22, this defendant admits that 
the consolidation in said paragraph referred to has been 
approved by the stockholders and Comptroller of the Cur- 
rencv of the United States and that the name of the con- 
solidated bank is now the Federal-American National Bank 
and Trust Company of Washington. It is advised that the 
remaining portion of said paragraph as to the liability of 
this defendant for the alleged wrongful acts of said Mer¬ 
chants Bank and Trust Company as averred in the said 
amended bill are propositions of law which this defendant 
is not required to answer. 

23. Answering paragraph 23, this defendant is advised 
by counsel that the same contains propositions of law which 
it is not required to answer. 

24. Further answering said amended bill of complaint, 
this defendant, upon information and belief says: That the 
plaintiff, Joseph McReynolds, has on divers occasions from 

the date of the execution of the contract here in- 
84 1 /-: volved to within a short time of the filing of his bill 
of complaint herein ratified the transaction of which 
he now complains. As hereinbefore averred, the plaintiff 
renewed from time to time his note for $50,000.00, finally 
amounting to $50,737.21, because of the inclusion of accrued 
interest, for which the said Frazer notes were collateral 
security, the last, renewal thereof being dated July 2, 1930, 
payable thirty days after date, and that at the time of the 
said renewals the plaintiff, Joseph McReynolds, was aware 
of the actual financial condition of the said Elizabeth Van 
R. Frazer and that in all probability the Cambridge Apart¬ 
ment House, the! property on which the said Frazer notes 
were secured, might be sold pursuant to the first trust to 
which the said notes were junior. 

This defendant upon information and belief further says 
that after the said Cambridge Apartment House had been 
sold pursuant to the first deed of trust the plaintiff, Joseph 
McReynolds, on November 2, 1929, by letter to the Mer¬ 
chants Bank and Trust Company offered to give to the said 
Merchants Bank and Trust Companv as securitv for his 
said note of $50,000.00, a second deed of trust on his prop- 
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erty located at 1423, etc. L Street. Said letter was written 
at a time when the said Joseph McReynolds must have 
known of the alleged inability of Mrs. Frazbr to pay said 
notes and of the alleged fraudulent representation set forth 
in his bill. 

This defendant upon information and belieif further says 
that at or about the time of the foreclosure of the said Cam¬ 
bridge Apartment House the plaintiff, Joseph McReynolds, 
requested the Merchants Bank and Trust Company to help 
him in refinancing said Apartment House in prder that the 
said Frazer notes belonging to him might nbt. become un¬ 
secured, and pursuant to his request the said Merchants 
Bank and Trust Company endeavored' to assist the 
85 said plaintiff in so refinancing the property, and 
through one of its officers conferred with the plain¬ 
tiff, Joseph McReynolds, on several occasions, and acting 
on his behalf entered into negotiations with pther banking 
institutions in the City of Washington in an effort to save 
for him his interest in said apartment house, i 

This defendant is informed and believes aid, therefore, 
avers that the National Savings & Trust Cjompany pur¬ 
chased said apartment house at the foreclosure sale thereof 
pursuant to the first deed of trust thereon, apd that later 
the plaintiffs secured from it or one of its officers a deed 
of conveyance to the said apartment house, vbsting in the 
plaintiff, Joseph McReynolds, a fee simple title. 

This defendant further say d upon information and be¬ 
lief that it appears from the records of the Recorder of 
Deeds of the District of Columbia that by de<jid dated No¬ 
vember 4, 1929, recorded November 14, 1929, ii Liber 3694, 
Folio 485, the said Joseph McReynolds conveyed the said 
property to Frank P. Hayward and H. Glenn Phelps, Trus¬ 
tees, to secure John Hancock Mutual Life Insurance Com¬ 
pany $165,000.00 for money loaned; that in order to obtain 
said loan the said Joseph McReynolds filed a wlritten appli¬ 
cation with said John Hancock Mutual Life Insurance Com¬ 
pany, in which he represented that said Cambridge Apart¬ 
ment House, the property on which the said Frazer notes 
were secured, was worth between $350,000.0d and $375,- 
000.00; that thereafter by deed dated November 13, 1929, 
recorded November 14, 1929, in Liber 6394, Folio 489, the 
said Joseph McReynolds conveyed the said property to 
National Savings & Trust Company, Trusted, to secure 
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Thomas H. Pickford the sum of $50,000.00 for money 
loaned, which said deed of trust was released December 19, 
1929; that by deed dated November 13, 1929, re- 

86 corded November 14, 1929, in Liber 6394, Folio 491, 
the said Joseph McReynolds conveyed the said prop¬ 
erty to Frank Stetson, and that by deed dated November 
27, 1929, recorded December 3, 1929, in Liber 6400, folio 
294, the said Frank Stetson conveyed the said property to 
Joseph McReynolds, and that by deed dated December 3, 
1929, recorded December 3, 1929, in Liber 6400, Folio 295, 
the said Joseph McReynolds conveyed the said property 
to National Savings & Trust Company, Trustee, to secure 
Thomas H. Pickford the sum of $60,000.00 for money 
loaned, which said deed of trust was later released on Feb¬ 
ruary 25, 1930; that by deed dated December 3, 1929, re¬ 
corded December 3, 1929, in Liber 6400, Folio 294, the said 
Joseph McReynolds conveyed said property to Edward B. 
Dean, Sr., subject to the said trusts of $165,000.00 and $60,- 
000.00; that by release dated December 5, 1929, recorded 
December 19, 1929, in Liber 6405, Folio 119, National Sav¬ 
ings & Trust Company, Trustee, released to the said Joseph 
McReynolds the above mentioned deed of trust for $50,- 
000.00 and that by release dated February 20,1930, recorded 
February 25, 1930. in Liber 6422, Folio 370, National Sav¬ 
ings Trust Company, Trustee, released to Joseph Mc¬ 
Reynolds the $60,000.00 trust above mentioned. 

This defendant further avers, upon information and be¬ 
lief. that in consideration for the sale of said property to 
the said Edward B. Dean, Sr., the plaintiff, Joseph McRey¬ 
nolds, received for his equity in said property over and 
above the aforesaid trust the following real estate free and 
clear of encumbrance, to wit: Lots 2 to 11 in Square 1370; 
Lots 1 to 8 in Square 1372; and part of Lot 17 in Square 
1271, improved by a store known as 1517 Wisconsin Ave¬ 
nue. That said properties were assessed for purposes of 
taxation at the time they were conveyed to said McRey¬ 
nolds for the aggregate amount of $21,803.00, and this de¬ 
fendant is advised that said properties were worth 

87 a substantial amount over and above the amount 
for which they were assessed for taxation. The said 

lots were conveyed to said Joseph McReynolds by Edward 
B. Dean, Sr. by deed dated December 2, 1929, recorded De- 
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cember 3, 1929, in Liber 6400, folio 290; that ^hereafter by 
deed of trust dated December 3, 1929, and Recorded De¬ 
cember 3, 1929, in Liber 6400, folio 291, the said Joseph 
McReynolds conveyed all the property obtained by him 
from said Dean to the National Savings & Trust Company, 
Trustee, to secure Thomas H. Pickford in tlte amount of 
$16,000.00 for money loaned; that thereafter on, to wit, 
March 21, 1930, the said Joseph McReynoldfe executed a 
deed of trust on all the property obtained frohi said Dean 
which deed of trust was recorded March 28, 1930, in Liber 
6431, folio 502, and which conveyed said property to Harry 
Levin and Harry Saidman, Trustees, to secure Dorothy 
Friedman in the amount of $8,000.00. I 

25. And this defendant further says that it is advised by 
counsel that the plaintiffs have not in and b!y their said 
bill made or stated such a case as entitles fhem to the 
relief sought or to any relief whatsoever against this de¬ 
fendant, and they claim the same benefit of tljiis objection 
as though they had formally moved to dismiss the plain¬ 
tiffs’ bill because thereof. 

And now, having fully answered, this defendant prays 
to be hence dismissed with its proper costs. 

FEDERAL-AMERICAN NATIONAL 
BANK AND TRUST COMPANY 
OF WASHINGTON, j 
By CHAS. B. LYDDANE, 

Vice-President . 
TOBRINER & GRAHAM, 

By LEON TOBRINER, 

Attorneys for Defendant Federal - 
American National Bank and 
Trust Company of Washington, 
932 Southern Building. 

88 District of Columbia, ss : 

I, Chas. B. Lyddane, on my oatli do depose and say that 
I am the Vice-President of the Federal-Americ^n National 
Bank and Trust Company of Washington; that I have read 
the foregoing answer by it subscribed and know the con¬ 
tents thereof; that the matters and things therein stated as 
of my personal knowledge are true, and those Stated upon 
information and belief, I believe to be true. 

CHAS. B. LY|1)DANE. 

I 

I 
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Subscribed aud sworn to before me this 9th day of De¬ 
cember, A. D. 1930. 

FREDERICK G. UMHAU, [seal.] 

Notary Public , D. C . 
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Stipulation. 

Filed December 23, 1930. 


It is hereby stipulated and agreed between counsel for 
the plaintiffs and counsel for the Merchants Bank Invest¬ 
ment Company and the D. C. Realty Company, Inc., as fol¬ 
lows : 

1. That paragraphs 16 and 17 in the answer of the Mer¬ 
chants Bank Investment Company and the D. C. Realty 
Company be changed and corrected as follows: 

a. Strike out the second sentence beginning with “De¬ 
fendant, Merchants Bank Investment Company, says that 
it received from the defendant, Bank and Trust Company, 
full value for the Frazer notes, amounting to One Hundred 
twenty-five thousand ($125,000.00) Dollars, etc.”, and sub¬ 
stitute in lion of said sentence the following: 

b. That by a contract dated the 8th day of June, 1926, 
Mildred L. Davis, among other things, agreed with the 
Federal City Securities Company to transfer all of her 
right, title and interest in the note of $125,000.00 made by 
E. Van R. Frazier, secured by a second deed of trust on the 
Cambridge Apartment house located at 921 Nineteenth 
Street, N. W.; said note being subject to an indebtedness 
due the National Mortgage Investment Company in the 
amount of $92,407.75. This transaction, according to the 
books of the Federal City Securities Company, took place 
on June 30, 1926, and on the same day the Federal City 
Securities Company sold to the Merchants Bank & Trust 
Company its equity in said note of $125,000.00 for $32,- 
592.25. After this transaction was consummated the Mer¬ 
chants Bank and Trust Company paid to the National 
Mortgage and Investment Company $92,407.75, and re¬ 
ceived therefor the note of Mrs. E. Van R. Frazier for 
$125,000.00. That shortly subsequent to the 10th day of 
January, 1929, when the contract was made between Joseph 
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McReynolds and his wife, Ellen T. McReynblds, and the 
D. C. Realty Company, Inc., the Merchants bank Invest¬ 
ment Company paid to the Merchants Bank an(l Trust Com¬ 
pany $125,000.00 in cash for the note of Mrs. E. Van R. 
Frazier in the amount of $125,000.00. That! the Federal 
City Securities Company above referred to While conduct¬ 
ing its business in that name during 1926 had, when the 
contract also above referred to made with Mr. and Mrs. 
McReynolds, changed its name to the Merchants Bank In¬ 
vestment Company. 

GEORGE A. BERRY, ! 

Attorney for Plaintiffs. 
JOSEPH A. RAFFERTY, 

Attorney for the Merchants Bank Investment 

Company and the D. C. Realty Company. 

I 

90 Motion to Set Down for Hearing the Motion of the 
Defendants to Dismiss the Bill of Complaint. 

Filed December 30, 1930. 

| 

• # # # # * • 

I 

Now comes the plaintiffs, Joseph J. McReynolds and 
Ellen T. McReynolds, by their attorneys, George A. Berry 
and Joseph J. Malloy, and moves the court to set a date for 
hearing of the motion to dismiss the Bill of Complaint as 
set out in the answer of the defendants and each of them 
filed in the above entitled cause. 

G. A. BERRY. 

JOSEPH J. MALLOY. 

To Vandoren, Rafferty and Rogers, Attorneys for Peter A. 
Drury, Merchants Bank Investment Company, D. C. 
Realty Company; Leon Tobriner, Attorney for Federal 
American National Bank and Trust Compajiy; Ellis & 
Ferguson, Attorneys for Merchants Bank | and Trust 
Company: j 

Please take notice that the above motion wijll be called 
for hearing January 2nd at 10:00 A. M. or as soon there¬ 
after as counsel can be heard. 

G. A. BERRY j 
JOSEPH J. MALLOY. 

I 
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Service of a copy of the foregoing motion acknowledged 
this 29th dav of December, 1930. 

VANDOREN, RAFFERTY and 
ROGERS, 

By JOSEPH A. RAFFERTY, 

Attorneys for Peter A. Drury , Merchants Bank 

Investment Company , D. C. Realty Company. 

91 LEON TOBRINER, 

Attorney for Federal American 
National Bank and Trust Company. 
ELLIS, FERGUSON, HOUGHTON 
& GARY, 

Bv ABNER H. FERGUSON, 

Attorneys for Merchants Bank and Trust Company. 

Order Overruling Motions of Defendants to Dismiss Bill 

of Complaint. 

Filed January 5, 1931. 


This cause coming on to be heard upon the motions to 
dismiss the Bill of Complaint filed by the defendants, and 
each of them, in their answers, in the above entitled cause 
and the same having been presented to and considered by 
the Court, it is this 5th day of January, 1931, ordered, ad¬ 
judged and decreed that the said motions to dismiss con¬ 
tained in the answers of said defendants, and each of them, 
be and thev are hereby denied. 

JOSEPH W. COX, 

Justice. 


An exception to the overruling of the motion to dismiss 
of the defendants, and each of them, is hereby noted and 
allowed. 

JOSEPH W. COX, 

Justice. 


Approved as to form. 

LEON TOBRINER, 

Attorney for the Federal American 
National Bank and Trust Company. 
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ELLIS, FERGUSON, HOUGHTON & GARY, 

By ABNER H. FERGUSON, 

Attorneys for the Merchants 
Bank and Trust Company . 

VANDOREN, RAFFERTY & ROGERS, 

By JOSEPH A. RAFFERTY, 

Attorneys for Peter A . Drury, 

Merchants Bank Investment Cofnpany, 

D. C . Realty Company . j 

92 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

I 

Equity. No. 51972. j 

I 

Joseph McReynolds et al., Plaintiff^, 

I 

VS. ; 

I 

Peter A. Drury et al., Defendants. 

I 

Filed July 30,1931. j 

i 

* • * # • * ; * 

i 

This cause came on to be heard upon the pleadings, stipu¬ 
lation, evidence and the argument of counsel, an^l the Court, 
being sufficiently advised, in the premises, make$ its finding 
of facts and states conclusions of law thereon, as follows: 

7 T 

I 

Finding of Facts. j 

i 

I 

1. That the plaintiffs are citizens of the United States 
and residents of the District of Columbia. 

2. That the defendant, Peter A. Drury, is a cifizen of the 
United States and a resident of the District of Columbia. 
That on the 10th day of January, 1929, and for some time 
prior thereto the defendant, Peter A. Drury, waj5 the Presi¬ 
dent of the defendant corporation, Merchants Bank Invest¬ 
ment Company, and was also President of thO defendant 
corporation, Merchants Bank and Trust Company, and a 
member of the Board of Directors of each of sai(^ corporate 
defendants. 

3. That the defendants. Merchants Bank Investment 
Company and D. C. Realty Company, Inc. are corporations 
dulv organized under the laws of the State of Delaware and 

» o 
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that their principal place of business is in the City of 

93 Washington, in the District of Columbia. That the 
defendant, D. C. Realty Company, Inc., was at the 

times herein mentioned, a holding corporation for the real 
estate owned and acquired by its co-defendant, Merchants 
Bank Investment Company, and that said Bank Investment 
Company owned the capital stock of the said D. (’. Realty 
Company, Inc. 

4. That the defendant, Merchants Bank and Trust Com¬ 
pany, was on the 1st day of November 1930, and long prior 
thereto, a banking association, organized under the laws of 
the District of Columbia, and having its principal place of 
business in the City of Washington, in the District of Co¬ 
lumbia: and that its Board of Directors was composed of 
the same individuals who constituted the Board of Directors 
of its co-defendant. Merchants Bank Investment Company. 

5. That on theilst day of November, 1930, the defendant, 
Merchants Bank and Trust Company, was consolidated with 
the Federal-American National Bank, a banking association 
theretofore organized under the laws of the United States, 
and located in the City of Washington, in the District of 
Columbia, pursuant to the provisions of an Act of Congress, 
entitled “An Act to Provide for the Consolidation of Na¬ 
tional Banking Associations,’’ approved November 7, 1919, 
as amended February 25, 1927, under the charter of said 
Federal-American National Bank. That the name adopted 
by said consolidated association was Federal-American Na¬ 
tional Bank and Trust Company, the defendant herein. 

6. That the contract and agreement of consolidation en¬ 
tered into between the defendant, Merchants Bank and 
Trust Company and said Federal-American National Bank, 

and duly ratified and approved in accordance with 

94 the laws, among other things contained the following 
provisions in Sections five and six thereof: 

Section 5. Federal-American National Bank of Washing¬ 
ton shall furnish net assets above all liabilities of that asso¬ 
ciation equal to not less than $2,700,000.00 of the capital, 
surplus and profits of the consolidated bank, and Merchants 
Bank and Trust Company shall furnish net assets above 
all liabilities of that association equal to not less than 
$800,000.00 of the capital, surplus and profits of the con¬ 
solidated bank. 
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Section 6. All assets of either association ^t the date of 
consolidation shall pass to and vest in the consolidated asso¬ 
ciations, and the consolidated associations shall be respon¬ 
sible for all of the liabilities of every kind and description 
of each of the consolidating associations existing at the date 
of consolidation. 

7. That on the 10th day of January, 1929, and for some 
time prior thereto, the plaintiffs were the owners of prop¬ 
erty hereafter called the McReynolds Apartment, located at 
the Northeast corner of 18th and G Streets, N. W., in the 
City of Washington, District of Columbia, ahd more par¬ 
ticularly described as Lots numbered 10, 30, 31^ 806 and 816 
in Square numbered 168. 

8. That on the said 10th day of January, 1^29, and for 
several years prior thereto, the defendant, Merchants Bank 
and Trust Company, was the owner of two certain promis¬ 
sory notes, each executed on the 26th day of April 1926, by 
one Elizabeth Van R. Frazer and payable to one Mildred L. 
Davis three vears after date, together with interest thereon 
at the rate of 6% per annum payable semi-anpually; that 
one of such notes called for the principal sum of $25,000, 
and the other of such notes called for the sum jof $100,000, 

and which notes are hereafter referred to as the 
95 Frazer notes. That said notes were secured by a 
second deed of trust on Lots 14 and 1811 in the Dis¬ 
trict of Columbia, known as the Cambridge Apartment, and 
located at Number 921 19th Street, N. W., in the City of 
Washington, District of Columbia. That at said time said 
Cambridge Apartment was encumbered by a first deed of 
trust for $200,000. j 

That the said Elizabeth Van R. Frazer, the m^ker of said 
notes, defaulted in the payment of the semi-annual interest 
due on said notes on the 26th day of October, 1928; and 
that on the 28th day of December, 1928, the said Elizabeth 
Van R. Frazer personally advised the defendant, Peter A. 
Drury, that she had suffered 4 ‘a terrible financial catastro¬ 
phe,’’ and was then unable to pay such past due interest 
and would not be able to pay the notes at maturity; where¬ 
upon, the said defendant, Peter A. Drury, acting for and 
on behalf of the defendant, Merchants Bank and Trust Com¬ 
pany, caused said Bank and Trust Company to loan and 
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it did loan to said Elizabeth Van R. Frazer, on her unse¬ 
cured note, the sum of $3500, which amount was applied 
on said date to the payment of such past due interest. That 
said note was from time to time curtailed by the said Eliza¬ 
beth Van R. Frazer in small amounts; and that at the time 
of the hearing herein there remained due and unpaid 
thereon the sum of approximately $1450. 

The Court further finds that on the 10th day of January, 
1929, and prior thereto, the said Elizabeth Van R. Frazer, 
was insolvent; and that she is now insolvent, in that she 
did not then and does not now own and possess property 
subject to execution or other legal process sufficient to pay 
said notes or any part thereof. 

9. That on the 10th day of January, 1929, the defendant, 
Merchants Bank and Trust Company, was the owner of 

Lots 24 and 822 in Square Number 402 which were 
96 located at and known as, and will be hereafter re¬ 
ferred to as, Number 1009 9th Street, N. W., in the 
Citv of Washington, in the District of Columbia. That the 
approximate value of said property was $24,400 and that 
the same was encumbered by a trust of $16,000. 

10. That on the 10th day of January, 1929, and for some 
time prior thereto, one E. Whyland Shaffer was an inde¬ 
pendent real estate broker engaged in such business in the 
Citv of Washington, in the District of Columbia. 

That on or about the first day of January, 1929, and upon 
his own motion the said Shaffer initiated negotiations for 
the exchange of certain properties by and between the plain¬ 
tiffs and defendants, which finally resulted in the execution 
of the agreement between the plaintiffs and the defendant, 
D. C. Realty Company, Inc., on the 10th day of January, 
1929, as set forth in Paragraph 11 hereof. 

11. That on the 10th day of January, 1929, the plaintiffs 
and the defendant, D. C. Realty Company, Inc., entered 
into a written agreement by the terms of which the plain¬ 
tiffs and the defendant, D. C. Realty Company, Inc., mu¬ 
tually covenanted and agreed to exchange their respective 
properties, therein described. 

That the plaintiffs agreed therein to convey to the said 
defendant, D. C. Realty Company, Inc., all that parcel of 
land situate in the District of Columbia with improvements 
thereon, known ds the McReynolds Apartment, and which 
is more particularly described in Paragraph 7 hereof. 
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That the defendant, D. C. Realty Company, Inc., agreed 
therein to convey or cause to be conveyed to the plaintiff, 
Joseph McReynolds, certain parcels of land situate in the 
District of Columbia, among which lands was the 

97 land known as 1009 9th Street N. W., and which is 
described in Paragraph 9 hereof. 

The said defendant, D. C. Realty Company, Inc., further 
agreed to deliver to said plaintiff, Joseph McReynolds, the 
promissory notes executed by said Elizabeth Van R. Frazer 
in the sum of $125,000, being the same notes described in 
Paragraph 8 hereof, and agreed to make a lohn of $50,000 
to said plaintiff, Joseph McReynolds, w’ithin sixty days 
from the signing of said contract, upon his promissory note 
payable ninety days after date, with interest at the rate of 
6% per annum, and secured by the pledge of said notes, 
referred to in Paragraph 8 hereof, with the said defendant, 
D. C. Realty Company, Inc., as collateral security for such 
loan. 

That by the further terms of said contract, the plaintiffs 
and the defendant, D. C. Realty Company, Ipc., expressly 
acknowledged that said E. Whyland Shaffer and the de¬ 
fendant, Merchants Bank and Trust Company j were acting 
as agents for the plaintiffs and the defendant, jD. C. Realty 
Company, Inc.; and that said agents were ^titled to a 
commission for their services; and that the said plaintiff, 
Joseph McReynolds, agreed to pay as commission to said 
Shaffer and defendant, Merchants Bank and Trust Com¬ 
pany, $10,000 in cash and the property locate^ at 1009 9th 
Street, N. W., and described in Paragraph 9 hereof, which 
property the said McReynolds agreed to conivev to said 
Shaffer and said defendant, Merchants Banl^ and Trust 
Company, subject to a first deed of trust of $16,000, in 
satisfaction of the balance of such commission. The de¬ 
fendant, D. C. Realty Company, Inc., agreed to pay a com¬ 
mission of $10,000 to the said Shaffer and the defendant, 
Merchants Bank and Trust Company. 

It was further provided that the saic} agreement 

98 should be consummated simultaneously and on or 
before the 1st day of February, 1929, ^xcept, how¬ 
ever, that part of said agreement providing foi} the loan of 
$50,000 by the defendant, D. C. Realty Company, Inc., to 
the plaintiff, Joseph McReynolds, within sixty days from 
the execution of said agreement. 
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12. That shortly prior to the execution of the contract 
referred to in Paragraph 11 hereof, the plaintiff, Joseph 
McReynolds, inquired of the defendant, Peter A. Drury, as 
to the financial responsibility of said Elizabeth Van R. 
Frazer, the maker of the notes described in Paragraph 8 
hereof; and that in order to induce the said plaintiffs to ac¬ 
cept said Frazer notes along with other properties in ex¬ 
change for the said McReynolds Apartment, and to induce 
the said plaintiffs to execute said contract, the said de¬ 
fendant, Peter A. Drury, acting for and on behalf of said 
Merchants Bank and Trust Company, represented to the 
plaintiff, Joseph McReynolds, that he, Drury, believed the 
Frazer notes were good; and that the said Drurv further 
represented to the said McReynolds that at the time the de¬ 
fendant Bank and Trust Company purchased the said 
Frazer notes, lie, Drury, had inquired of one Harry V. 
Havnes, President of the Farmers and Mechanics Bank of 
Georgetown, District of Columbia, as to the financial re¬ 
sponsibility of the said Elizabeth Van R. Frazer, and was 
advised bv the said Havnes that Mrs. Frazer was a woman 
of considerable financial worth and able to meet her obli¬ 
gations. 

The Court finds as a fact that the said defendant, Peter 
A. Drury, knew, at the time he so made such representations 
to the said McReynolds, that said Elizabeth Van R. Frazer 
had defaulted in the payment of the semi-annual interest 
due on said notes on the 26th day of October, 1928; and that 
on the 28th day of December, he, the defendant, Drury, 
acting for and on behalf of the defendant, Merchants 
99 Bank and Trust Company, caused said Bank and 
Trust Company to loan and it did loan to the said 
Elizabeth Van R. Frazer, on her unsecured promissory 
note, the sum of $3500 to pay and which she did apply to the 
payment of such past due interest; and further finds that 
in fact the said defendant, Drury, knew at the time he so 
made such representations that the said Elizabeth Van R. 
Frazer would not be able to pay said notes at maturity. 

The Court further finds that, in order to induce said 
plaintiffs to accept said notes and to execute the said con¬ 
tract, the said Peter A. Drury, at that time, and at all times 
thereafter, concealed such facts from the said plaintiffs. 

13. The Court further finds that the plaintiff, Joseph 
McReynolds, did not know such facts and believe the repre- 
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sentations of the defendant, Peter A. Drury, to be true; 
and that he relied upon said representation^, and that by 
reason of such representations and the concealment of such 
facts from said McReynolds by the said Driirv, the plain¬ 
tiffs were induced to and did agree to accent and did ac¬ 
cept said notes in part exchange for the said McReynolds 
Apartment; and that by reason of said representations and 
said concealment the said plaintiffs were induced to and 
did execute the contract dated January 10, f929, referred 
to in Paragraph 11 hereof. 

14. The Court further finds that on the 19thi day of June, 
1929, the first deed of trust on the said Cambridge Apart¬ 
ment was foreclosed; and that said Cambridge Apartment 
was sold at public auction to the highest bidder in satisfac¬ 
tion of said deed of trust for the sum of $200,()00; that said 
sum represented the total amount secured by ^aid first deed 
of trust. 

100 15. That subsequent to the executioii of said con¬ 

tract referred to in Paragraph 11 hereof and prior 
to the first day of February, 1929, and while acting and 
designated as the agents of the plaintiffs, the defendant, 
Merchants Bank and Trust Company, without the knowl¬ 
edge and consent of the said plaintiffs, and ivithout their 
authority, sold and delivered to the defendant, Merchants 
Bank Investment Company, the Frazer notes referred to 
in Paragraph 8 hereof, and received thereto^* the sum of 
$125,000 in cash. That the said Bank and Trpst Company 
has not accounted to the plaintiffs for said sum of $125,000. 

16. The Court further finds that subsequent to the execu¬ 
tion of said contract, referred to in Paragraph 11 hereof, 
and prior to the first day of February, 1929, ajid while act¬ 
ing and designated as the agents of the plaintiffs herein, 
the defendant, Merchants Bank and Trust Company, with¬ 
out the knowledge and consent of the plaintiffsj and without 
their authority, sold to the defendant, Merchants Bank In¬ 
vestment Company, the property located at dumber 1009 
9th Street, N. W., in the City of Washington, in the District 
of Columbia, and more particularly described ih Paragraph 
9 hereof, and received therefor the sum of $8400 in cash; 
and that of this sum the defendant, Bank and Trust Com¬ 
pany, retained $4200, or one-half thereof, in pajyment of its 
one-half of the commission provided for in the contract 
referred to in Paragraph 11 hereof. That the said E. 
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Whyland Shaffer was entitled to received the other one- 
half of said $8400, or the sum of $4200, as his one-half of 
the commission provided for in said contract; and that the 
defendant, Merchants Bank and Trust Company, without 
the knowledge, consent or approval of the plaintiffs, in¬ 
duced the said Shaffer to accept, and the said Shaffer 
101 did receive and accept from the said Bank and Trust 
Company, i the sum of $100.00 in full and complete 
settlement of the commission of $4200 due and owing to him 
as provided for in said contract ; and that the said Bank 
and Trust Company retained, and still retains, for its own 
use and benefit the balance of $4100, and thus profited to 
the extent of $4100 on said transaction; and that said Bank 
and Trust Company has not accounted to the plaintiffs for 
said sum of $4100 or any part thereof. 

17. That said plaintiffs pursuant to the terms of said 
contract, referred to in Paragraph 11 hereof, duly conveyed 
and transferred the said McReynolds Apartment to the 
defendant, D. C. Realty Company, Inc. 

18. That pursuant to the terms of said contract referred 
to in Paragraph 11 hereof, the defendant, Merchants Bank 
and Trust Company, loaned to the said plaintiff, Joseph 
McReynolds, the sum of $50,000, at the times and in the 
amounts as follows: 


February 6, 1929 . $25,000 

March 15, 1929 . 15,000 

March 18, 1929 . 10,000 


Total . $50,000 


That said loans'were evidenced by the three promissory 
notes of the said plaintiff, Joseph McReynolds, bearing 
interest at the rate of 6% per annum; and that such notes 
were secured by the pledge of the said Frazer notes as 
collateral securitv. 

V 

That subsequently said several amounts and accrued in¬ 
terest thereon, so evidenced by three separate promissory 
notes, were included in one promissory note executed by 
the said Joseph McReynolds in the sum of $50,737.21, dated 
July 2, 1930, and payable to the said defendant, Mer- 
102 chants Bank and Trust Company, thirty days after 
date and secured by the said Frazer notes as col¬ 
lateral. 
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That said note and the collateral securing tlhe same were 
transferred and acquired by the defendant, Federal- 
American National Bank and Trust Company, pursuant to 
the contract of consolidation referred to in Paragraph 6 
hereof; and that said defendant, National Bank and Trust 
Company, is now the holder of said promissory note and 
the Frazer notes pledged as collateral security therefor. 

19. The Court further finds that the plaintiffs did not in 
any manner nor to any extent ratify and approve the acts 
of the defendant, Peter A. Drury, or the acts of the defend¬ 
ants, Merchants Bank and Trust Company and Merchants 
Bank Investment Company, as detailed in Paragraphs 12, 
15 and 16 hereof; and that neither of said plaintiffs had 
knowledge of the facts and transaction thereip referred to 
until immediately prior to the filing of the original bill 
herein. 

Conclusions of Law. 

1. That from and after the 10th day of January, 1929, the 
defendant, Merchants Bank and Trust Company, was and 
acted as one of the agents of the plaintiffs to c^arry out the 
contract dated January 10, 1929, for the exchange of the 
properties therein described by and between (he plaintiffs 
and the defendant, D. C. Realty Company, l(ic., and that 
because of said relationship the defendant, Bank and Trust 
Company, and its * president and officer, th^ defendant, 
Peter A. Drury, were required to make a complete, open 
and frank disclosure to the plaintiffs of all information had 

by said Bank and Trust Company and its president, 
103 the defendant, Drury, with respect to the value of 
the Frazer notes, and the sale and transfer of said 
notes and the property at 1009 9th Street, N. W., to the 
defendant, Merchants Bank Investment Company; and the 
profit realized by said Merchants Bank and Tryst Company 
in the settlement with the said E. Whyland Shhffer. 

2. That the defendant, Merchants Bank and Trust Com¬ 
pany, failed to faithfully perform its duty as agent of said 
plaintiffs in that said Bank and Trust Company, through 
its president, concealed material facts concerning the value 
of the Frazer notes from the said plaintiffs which ought in 
good faith to have been communicated to the plhintiffs; and 
failed to account to the plaintiffs for the sum of $125,000 
received on the sale of the Frazer notes; and failed to 
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account to the plaintiffs for the profit realized in the set¬ 
tlement with E. Whyland Shaffer. 

3. That because of its failure to faithfully perform its 
duty as the agent of the plaintiffs, the defendant, Mer¬ 
chants Bank and Trust Company, is not entitled to the sum 
of $4200 retained by it as the compensation and commis¬ 
sion provided for in said contract; and that the profit of 
$4100 realized by the defendant, Merchants Bank and Trust 
Company, in the transaction between it and E. Whyland 
Shaffer properly belongs to the plaintiffs, and that said 
defendant, Bank and Trust Company, is not entitled to 
retain it. 

4. That the plaintiffs are entitled to recover of and from 
the defendant, Merchants Bank and Trust Company, the 
sum of $125,000, i together with interest thereon at the rate 

of 6% per annum from the 1st day of February, 
104 1929, less a credit as follows: $50,737.21 and interest 

thereon at 6% from July 2, 1930; and that the plain¬ 
tiffs are entitled to recover of and from the defendant, Mer¬ 
chants Bank and Trust Company, the further sum of 
$8300.00. 

That the plaintiff, Joseph McKeynolds, is entitled to the 
surrender and cancellation of the promissory note executed 
by him on the 2d day of July, 1930, in the sum of $50,737.21, 
and payable to the defendant, Merchants Bank and Trust 
Company, and now held by the defendant, Federal-Ameri¬ 
can National Bank and Trust Company. 

5. That the liability found herein against the defendant, 
Merchants Bank and Trust Company, in Paragraph 4 of 
these conclusions, existed on the 1st day of November, 1930, 
the effective date of said consolidation, and is a liability 
assumed by the defendant, Federal-American National 
Bank and Trust Company, by virtue of the contract of con¬ 
solidation; and that, therefore, the plaintiffs are entitled 
to recover of and from the said defendant, Federal-Ameri- 
can National Bank and Trust Company, the amounts ad¬ 
judged to be due said plaintiffs as set forth in Paragraph 
4 hereof; and that the plaintiff, Joseph McReynolds, is en¬ 
titled to have the defendant, Federal-American National 
Bank and Trust Company, surrender and deliver to him 
the promissory note for $50,737.21, dated July 2, 1930, held 
by said defendant, National Bank and Trust Company, and 
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the Court will retain jurisdiction of this cause to enforce 
such surrender and delivery. 

6. That the bill should be dismissed as to tl^e defendants, 
Peter A. Drury, Merchants Bank Investment Company, 
and D. C. Realty Company, Inc. 

105 7. That plaintiffs are entitled to tecover their 
costs from the defendant, Federal-American National 

Bank and Trust Company. 

0. R. LUHjRING, 

Justice. 

Memoranda. 

October 2, 1931.—Petition for Rehearing and Reargu¬ 
ment, filed. 

October 7, 1931.—Answer of Plaintiff to Petition for Re¬ 
hearing and Reargument, filed. 

106 Objections and Exceptions of Fedetal-American 

National Bank and Trust Company to Findings of 
Fact and Conclusions of Law. 

Filed October 19, 1931. | 

* • * * * * J # 

By leave of Court first had and obtained, the defendant, 
Federal-American National Bank and Trust Company of 
Washington, to the findings of fact and conclusions of law 
filed herein the 30th day of July, 1931, notes i\s objections 
and exceptions as to the findings of fact contained in para¬ 
graphs 3, 4, 8, 9, 10, 11, 12, 13, 14, 15, 16 ancl 19, on the 
ground that the evidence herein is not sufficient to warrant 
said findings, and as to conclusions of law contained in 
paragraphs 1, 2, 3, 4, 5, 6 and 7, on the ground that the 
evidence is insufficient to support the facts upon which the 
same are based, and on the further ground that they are 
erroneous even as to the facts as found. 

TOBRINER & GRAHAM, 

By LEON TOBRINER, 

Attorneys for Defendant Federal-American 
National Bank cmd Trust Company of 
Washington. 

Allowed as of July 30, 1931. 

O. R. LUHRING, 

Justice. ! 
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Order Denying Petition for Rehearing , &c . 

Filed October 19, 1931. 

• ***••• 

This cause came on to be heard at this term of the Court 
upon the petition of the defendant, Federal-American Na¬ 
tional Bank and Trust Company, of Washington, for re¬ 
hearing and reargument; and thereupon, upon considera¬ 
tion thereof, it is this 19th day of October, 1931, ordered, 
adjudged and decreed that said petition be and the same 
is hereby denied. 

; 0. R. LUHRING, 

Justice. 

107 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51972. 

Joseph McReynolds et al., Plaintiffs, 


vs. 

Peter A. Drury et al., Defendants. 

Final Decree. 

Filed October 19, 1931. 

• ##*••• 

This cause came on to be heard at this term of the Court, 
and the Court having made its findings of fact and con¬ 
clusions of law and filed the same herein, it is by the Court 
this 19th day of October, 1931, Ordered, Adjudged and 
Decreed: 

1. That the plaintiffs recover of and from the Federal- 
American National Bank and Trust Company of Washing¬ 
ton the sum of One Hundred, Twenty-Five Thousand Dol¬ 
lars ($125,000.00), together with interest thereon at the 
rate of six per cent per annum from the first day of Febru¬ 
ary, 1929, less a credit of Fifty Thousand, Seven Hundred, 
Thirty-Seven Dollars and Twenty-One Cents ($50,737.21), 
together with interest thereon at six per cent per annum 
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from July 2, 1930, said sum being evidenced by a promis¬ 
sory note of like amount herein ordered and directed can¬ 
celed. 

2. That the plaintiffs also recover of and from the de¬ 
fendant, the Federal-American National Bank and Trust 
Company, of Washington, the further sum of Eighty-Three 
Hundred Dollars ($8300.00), with interest thereon at six 
per cent per annum from February 1,1929. 

3. That the defendant, Federal-American National Bank 
and Trust Company of Washington forthwith cancel and 

surrender to Joseph McReynolds the promissory 
108 note executed by him on the second d|ay of July, 
1930, in the sum of Fifty Thousand, Seven Hundred, 
Thirty-Seven Dollars and Twenty-One Cents ^$50,737.21), 
payable to the defendant, the Merchants Bank and Trust 
Company, and now held by the defendant, the Federal- 
American National Bank and Trust Company of Wash¬ 
ington. ! 

4. That the bill be dismissed as to the defendants, Peter 
A. Drury, Merchants Bank Investment Company and the 
D. C. Realty Company, Inc. 

5. That the plaintiffs recover their reasonable and legal 
costs to be taxed by the Clerk against the defendant, the 
Federal-American National Bank and Trust Company of 
Washington. 

6. It is further ordered, adjudged and decreed that exe¬ 
cution issue against the defendant, the Federal-American 
National Bank and Trust Company of Washington, the 
same as at law for said costs and also for tha respective 
sums ordered to be paid as provided in paragraphs one and 
two of this decree. 

O. R. LUHRtNG, 

Justice. 


The defendant, Federal-American National Bank and 
Trust Company of Washington prays an appeal in open 
Court to the Court of Appeals of the District o£ Columbia 
from the foregoing decree and the penalty of the super¬ 
sedeas undertaking on appeal by said defendant is hereby 
fixed in the sum of One hundred thousand dollars, or the 
penalty of the undertaking on appeal by said defendant, 
if for costs only, is hereby fixed in the sum of One Hundred 
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Dollars ($100.00), or in lieu thereof, a deposit of Fifty 
Dollars ($50.00) in the registry of the Court. 

! O. R. LUHRING, 

Justice. 

109 Messrs. Tobriner and Graham, Southern Building; 

Messrs. Ellis, Ferguson, Houghton & Gary, South¬ 
ern Building; Messrs. VanDoren & Rafferty, Southern 
Building. 

Dear Sirs : 

Please take notice that the foregoing decree will be pre¬ 
sented to Mr. Justice Luhring for signature Tuesday, Oc¬ 
tober 6, 1931, at ten o’clock a. m., or as soon thereafter 
as counsel can be heard. 

G. A. BERRY, 

JOSEPH J. MALLOY, 

Attys. for Plaintiffs. 

Approved as to form. 

TOBRINER and GRAHAM. 

ELLIS, FERGUSON, HOUGHTON & GARY. 
VANDOREN & RAFFERTY. 

Copy foregoing rec’d Sept. 30/31. 

TOBRINER and GRAHAM, 

Attys. Fed. Am. Nat. Bank & Trust Co. 
ELLIS, FERGUSON, HOUGHTON & GARY, 

By ABNER H. FERGUSON. 

JOSEPH A. RAFFERTY, 

Atty. for P. A. Drury , Merchants 
Inv. Co., and D. C. Realty Co. 

110 Memoranda. 

October 27, 1931.—$50 deposited on behalf of Federal- 
American National Bank and Trust Co. in lieu of bond on 
appeal. 

Bond ($100,000) on appeal, Federal-American National 
Bank and Trust Co., approved and filed. 

November 3, 1931.—Time to file Statement of Evidence 
extended to and including November 23, 1931. 

November 19, 1931.—Statement of Evidence filed. 
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111 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

| 

Equity. No. 51972. j 

Joseph McReynolds et al., Plaintiff^, 

i 

i 

vs. 

, 

Peter A. Drury et al., Defendants. 

i 

Assignment of Errors . 

j 

Filed December 10, 1931. I 

i 

* # # # * # i • 

j 

Comes now Federal-American National Bank and Trust 
Company of Washington, D. C., by its attorneys, and as¬ 
signs as error in the above entitled cause the following: 

The Court erred: 

1. In overruling the several motions of the defendants 
filed on October 11, 1930, to dismiss the bill of complaint. 

2. In overruling the several motions of the defendants 

to dismiss the amended bill of complaint, which motions 
were made in the answers of said defendants to said 
amended bill. I 

3. In overruling the motion to dismiss the bill made at 
the conclusion of the testimony. 

4. In finding the facts to be as set forth in paragraphs 

four, eight, nine, ten, eleven, twelve, thirteen, fourteen, 
fifteen, sixteen and nineteen of the finding of facts filed on 
July 30, 1931. I 

5. In holding taht under the evidence the Merchants 
Bank and Trust Company was required to make a full dis¬ 
closure to the plaintiffs in respect to the value of? the notes 
and the sale and transfer thereof. 

6. In holding that under the evidence the Merchants 
Bank and Trust Company was required to mak^ full dis¬ 
closure to the plaintiffs with respect to the sale and transfer 
of property known as 1009 Ninth Street, Northwest. 

7. In holding that under the evidence the Merchants 
Bank and Trust Company was required to make full dis- 

i 
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closure to the plaintiffs with respect to the profit received 

bv it in the settlement with E. Whvland Shaffer on account 
* •> 

of his interest in property known as 1009 Ninth Street, 
Northwest. 

112 8. In holding that the Merchants Bank and Trust 

Company failed to faithfully perform its duty as 
agent of the plaintiffs in that it concealed material facts 
concerning the value of the Frazier notes. 

9. In holding that the Merchants Bank and Trust Com¬ 
pany was liable to the plaintiffs in the amount of $125,- 
000.00 on account of the sale by it of the Frazier notes for 
that amount. 

10. In holding, by entering the decree of October 19,1931, 
that the Frazier notes were worthless. 

11. In holding that the Merchants Bank and Trust Com¬ 
pany was liable to the plaintiffs in the amount of $4,100.00 

on account of its settlement with E. Whvland Shaffer of his 

* 

interest in property known as 1009 Ninth Street, North¬ 
west. 

12. In holding that the Merchants Bank and Trust Com¬ 
pany was not entitled to commissions as agents in the sum 
of $4,200.00 received by it for its interest in the equity in 
property known as 1009 Ninth Street, Northwest. 

13. In holding, in the conclusions of law filed July 30, 
1931, that equity has jurisdiction in this case. 

14. In overruling the motion of the Federal-American 
National Bank and Trust Company of Washington, D. C. 
for rehearing or reargument filed October 7, 1931. 

15. In overruling objections to the finding of facts and 
conclusions of law filed by the Federal-American National 
Bank and Trust Company of Washington, D. C. on October 
19, 1931. 

16. In assuming and exercising jurisdiction of this cause 
by entering the decree of October 19, 1931. 

17. In entering the decree of October 19, 1931, and 
thereby holding that the Court sitting as an equity court 
had jurisdiction of this cause. 

18. In entering the decree of October 19,1931 against the 
Federal-American National Bank and Trust Company of 
Washington. 

19. In entering any decree in this cause in favor of the 
plaintiffs. 
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113 20. In other respects apparent of recqrd. 

LEON TOBRINER, 

LEON TOBRINER, 

932 Southern Building; 
ABNER H. FERGUSON, 

ABNER H. FERGUSOhf, 

504 Southern Building, 
Attorneys for Defendant FederaUAmerican 
National Bank and Trust Company of 
Washington y D. C. 


Service of copy acknowledged December 10/1^31. 


G. A. BERRY. 


Memoranda . 


December 16, 1931.—Statement of Evidence and Objec¬ 
tions submitted to Court. 

January 26, 1932.—Statement of Evidence ^igned and 
made of record, filed. 


114 In the Supreme Court of the District of Columbia. 


Equity. No. 51972. 

Joseph McReynolds et al., Plaintiffs,| 

i 

vs. 

Peter A. Drury et al., Defendants, j 

i 

Designation of Record . 

•* 

I 

Filed November 6,1931. 

I 

• • • • • • | • 

I 

Comes now the appellant, Federal-American National 
Bank and Trust Company of Washington, D. C 4 by its at¬ 
torneys of record, and designates the parts of the Record 
which it desires to have included in the Transcript of 
Record in this case on appeal, said parts being Considered 
sufficient for the determination of the questions raised on 
appeal, namely.- 

1. Bill of Complaint and Exhibits. (Filed October 9th, 
1930.) 
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2 . Subpoenas to Answer, issued October 9th, 1930. 
(Memorandum.) 

3. Rule to Show Cause, issued October, 9th, 1930. 
(Memorandum.) 

4. Motion of Merchants Bank and Trust Company to dis¬ 
miss Bill of Complaint. (Filed October 11th, 1930.) 

5. Motion of defendant Drury to dismiss Bill of Com¬ 
plaint, filed October 11th, 1930. (Memorandum.) 

6 . Answer of Merchants Bank and Trust Company to 
Rule to Show Cause, filed October 17th, 1930. (Memo¬ 
randum.) 

6 %. Affidavit of Walter M. MacNichol, filed Oct. 17,1930. 

7. Order of October 18th, 1930, discharging Rule to Show 
Cause. (Memorandum.) 

8 . Return of Subpoenas. (Memorandum.) 

9. Answer of Merchants Bank and Trust Company to 
Original Bill, with Exhibits. (Filed October 24, 1930.) 

10 . Order Overruling Motion to Dismiss. (Filed October 
24th, 1930.) 

11 . Order Overruling Motion to Dismiss, with Leave to 
Amend. (Filed November 4th, 1930.) 

12 . Amended Bill of Complaint and Exhibits. (Filed 
November 12, 1930.) 

13. Subpoenas to Federal-Ameriean National Bank, is¬ 
sued November 12, 1930. (Memorandum.) 

14. Answer of Merchants Bank and Trust Corn- 
115 pany to Amended Bill. (Filed December 10th, 1930.) 

15. Answer of Federal-Ameriean National Bank 
and Trust Company to Amended Bill. (Filed December 
10th, 1930.) 

16. Answer of defendants, Drury, Merchants Bank In¬ 
vestment Company and D. C. Realty Company, to Amended 
Bill, filed November 28th, 1930. (Memorandum.) 

16%. Stipulation amending paragraphs 16 and 17 of 
Answer of D. C. Realty Co. and Merchants Bank Invest¬ 
ment Company. 

17. Motion of plaintiff to set for hearing Motion to Dis¬ 
miss Amended Bill. (Filed December 30th, 1930.) 

18. Order Overruling Motions of Defendants to Dismiss 
Amended Bill. (Filed January 5th, 1931.) 

19. Finding of Facts and Conclusions of Law. (Filed 
July 30th, 1931.) 
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20. Petition for Rehearing and Reargument, tiled Octo¬ 
ber 2nd, 1931. (Memorandum.) 

21. Answer of Plaintiff to Petition for Rehearing and 
Reargument, filed October 7th, 1931. (Memorandum.) 

22 . Objections and Exceptions of Federal-^merican Na¬ 
tional Bank and Trust Company to Finding of Facts and 
Conclusions of Law. (Filed October 19th, 19&1.) 

23. Order denying Petition for Rehearing. (Filed Octo¬ 
ber 19th, 1931.) 

24. Final Decree of October 19th, 1931, with notation of 
appeal by defendant, Federal-American National Bank and 
Trust Company, in open Court, the allo'wanco thereof, and 
Order fixing bond on appeal. 

25. All bonds on appeal. (Memorandum.) 

26. Notation of deposit required by appeal order. (Memo¬ 
randum. ) 

27. Order extending time for filing Statement of Evi¬ 
dence, entered November 3rd, 1931. (Memorandum.) 

28. Statement of Evidence. 

29. Assignment of Errors. 

30. This Designation. 

LEON TOBRINER, 

ABNER H. FERGUSON, 

Attorneys for Federal-American National 
Bank and Trust Company of Washifigton, D . C. 
LEON TOBRINER, 

ABNER H. FERGUSON, 

Southern Building. 

i 

Service of the foregoing Designation of Reqord acknowl¬ 
edged this 6th dav of November, 1931. 

G. A. BERRY, 
Attorney fc\r Plaintiff. 

116 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 115, both inclusive, to be a true and 
correct transcript of the record, according to directions of 

7—5610a 
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counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 51972 in Equity, wherein Joseph Mc- 
Reynolds et al. are Plaintiffs and Peter A. Drury, et al. are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 

117 In the Supreme Court of the District of Columbia. 

Equity. No. 51,972. 

Joseph McRrynolds et al., Plaintiffs, 


vs. 

Peter A. Drury et al., Defendants. 

Notice of Filing and Submission of Statement of Evidence . 

George A. Berry, Esq., 

Woodward Building, 

Washington, D. C. 

Dear Sir : 

Please take notice that the statement of evidence in the 
above entitled cause, a copy of which is transmitted here¬ 
with, is being filed today and will be submitted to Mr. Jus¬ 
tice Oscar R. Luhring for settlement and approval on 
Wednesday, December 16, 1931, at ten o’clock A. M., or as 
soon thereafter as counsel can be heard. 

Dated this 19th day of November, 1931. 

LEON TOBRINER, 

LEON TOBRINER, 

ABNER H. FERGUSON, 

ABNER H. FERGUSON, 

Attorneys Federal-American National Bank 

& Trust Company of Washington , D. C. 
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Service of the above notice together with k copy of the 
statement of evidence therein mentioned, acknowledged this 
19th dav of November, 1931. 

GEO. A. B^RRY, 

By R. F. D., j 

Attorney fbr Plaintiff. 

118 Submitted 12/16/31. 

0. R. LUHRING, j 

Justice. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51,972. j 

Joseph McReynolds et al., Plaintiffs, 

vs. | 

Federal-American National Bank and Trust Company 

et al., Defendants. 

Statement of Evidence . 

Be it remembered that upon the hearing of ^:he above en¬ 
titled cause before Mr. Justice Oscar R. Luhring of the Su¬ 
preme Court of the District of Columbia, Holding an 
Equity Court, the following evidence was adduced by and 
on behalf of the several parties hereto: 

Mildred L. Davis, a witness called on behalf of the 
plaintiff, was duly sworn and identified her signature to a 
contract with the Federal City Securities Company, dated 
June 8, 1926. 

i 

Frank P. Harman, a witness called on behalf of the 
plaintiff, after being first duly sworn, testified that he was 
Assistant Secretary of the Merchants Bank Investment 
Company sometime prior to January 1, 1929. He is an offi¬ 
cer of the Federal-American National Bank and Trust 
Company, and prior to the consolidation of that bank with 
the Merchants Bank and Trust Company, was a Vice Presi¬ 
dent of the latter company. 

Witness produced certain records called for jn a subpoena 
duces tecum, being the records of the two banks, showing 


i 

i 
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all discounts of notes for and curtails of notes by Elizabeth 
Van R. Frazer subsequent to October 26, 1928; all records 
of the two banks showing all payments of interest by Eliza¬ 
beth Van R. Frazer to appellant and Merchants Bank and 
Trust Company on account of two notes dated April 
119 26, 1926, signed by her, and for $100,000 and $25,- 

000 ; all records showing all payments of interest on 
a note executed bv Elizabeth Van R. Frazer and discounted 
by the Merchants Bank and Trust Company on or about 
November or December, 1928, in the original amount of 
$3,500. This note was discounted December 28, 1928. Wit¬ 
ness had no personal knowledge of said discount except 
what appears on the record; said subpoena also called for 
all notes signed by Elizabeth Van R. Frazer, as maker or 
endorser, now in the possession of the Federal-American 
National Bank and Trust Company, including the notes be¬ 
fore mentioned. Witness testified that the only note the 
bank had of Mrs. Frazer’s w’as for $1,450.00. 

Witness did not produce the contract of consolidation 
between the two banks, and testified that he did not have it. 

Witness was asked if he had produced as called for by a 
subpoena duces tecum a cancelled check of the Merchants 
Bank and Trust Company, dated on or about June 30, 1926, 
for $32,592.25, payable to the Federal City Securities Com¬ 
pany, and testified that he did not have any such check 
and there was no such check issued. The records show a 
credit to the account of the Merchants Bank Investment 
Company of thirty-two thousand dollars odd. Neither a 
check or cash passed. 

Witness produced a note of Joseph McReynolds, dated 
July 2, 1930, for $50,737.21, collateraled by the Frazer 
notes. Referring to the records of the Merchants Bank 
and Trust Company, counsel for plaintiff stated the fact 
to be that the first Frazer note discounted by the bank was 
dated December ?8, 192S for $3,500.00, and was curtailed 
from time to time up to and including April 24, 1931, when 
it was reduced to the amount of $1,450.00. This statement 
was consented to by the defendants. This note is still cur¬ 
rent. Witness could not tell from looking at the record 
who discounted the original Frazer note. The plaintiff 
offered in evidence as plaintiff’s Exhibit No. 1, the note 
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of Elizabeth Van R. Frazer, just identified by the 

120 witness, for $1,450.00, dated April 24, 1^31, due May 
25, 1931, which note is payable to and held by appel¬ 
lant. The defendants objected to the admissibility of said 
note on the ground that it vras not material to any issue in 
the case. Said objection was overruled and hn exception 
noted. 

After examination of the records, the witness testified 
that it was impossible from the records to shc^w who paid 
the interest on the Frazer notes aggregating $}25,000. The 
last interest was paid on February 18, 1929, by Dr. Regi¬ 
nald Von Rosen, and the next preceding payment of inter¬ 
est was on December 28, 1928, which was the same date 
that the bank discounted the $3,500.00 note for ^Hs. Frazer. 
The date on which the interest was last paid cm the $125,- 
000 Frazer notes prior to December 28, 1928, Vas on June 
13, 1928. Witness was unable to tell from the record or 
from any personal knowledge that the proceeds of the 
$3,500.00 discount was applied by Mrs. Frazer to the pay¬ 
ment of the interest on the $125,000 notes. The interest on 
these notes was due semi-annually, in April afid October. 
There was no interest paid on these notes in October, 1928, 
and none* was paid from that time until December 28*, 
1928. The $3,500.00 discounted note was not secured. It 
was a straight note of Mrs. Frazer’s held by the Merchants 
Bank and Trust Company. The Federal-American Na¬ 
tional Bank and Trust Company took over the $125,000 of 
notes as collateral to the McReynolds $50,000 note; 

Witness did not remember the exact date MrL Drury re¬ 
signed as President of the Merchants Bank and 'trust Com¬ 
pany and became Chairman of its Board, but believed it 
was subsequent to January, 1929. He was President in 
December, 1928, and January, 1929. At that tihie witness, 
Mr. R. E. Bolling, and Mr. Frank Ghiselli were Vice-Presi¬ 
dents of the Merchants Bank and Trust Company, Harry 
A. Donohue was Treasurer, and there were twehty-tvro di¬ 
rectors. Witness could not recall the nafiies of the 

121 directors, but agreed to furnish a list of them. In 
December, 1928 and January, 1929 Mr. Drury was 

President of the Merchants Bank Investment Company. 
Witness was not positive whether or not Mr. Maqnichol was 
Vice President at that time, but he was at one time, as was 
Mr. Rafferty. Witness can not tell the dates o\c the vari- 
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ous people who were officers. He believes Mr. Meany was 
Secretary and Treasurer. Witness does not know whether 
the Merchants Bank and Trust Company and the Mer¬ 
chants Bank Investment Company had exactly the same 
directors, but a majority of them were the same. Witness 
agreed to furnish a list of the directors of the Investment 
Company in December, 1928 and January, 1929. 

To the best of the knowledge of witness, the D. C. Realty 
Company was a holding company that held the real estate 
for the Merchants Bank Investment Company. He does 
not know who were the officers and directors of this com¬ 
pany and cannot state any particular individual who was 
an officer. Witness was neither an officer nor a director. 
He does not know whether this company had at any time 

anv assets. 

* 

Witness has never had possession of the contract of con¬ 
solidation between the Merchants Bank and Trust Com¬ 
pany and the Federal-American National Bank and Trust 
Company. 

Plaintiff offered in evidence, as Plaintiff’s Exhibit No. 
2 , the note of Joseph McReynolds for $50,737.21, dated 
July 2, 1930. The witness produced the note§ of Mrs. 
Elizabeth Van R. Frazer for $100,000 and $25,000, respec¬ 
tively, which were marked Plaintiff’s Exhibits No. 3 and 4. 

On cross examination the witness testified that all the in¬ 
terest on the Frazer $125,000 notes to January 10, 1929 was 
paid on that date, and that on the 10th of January, 1929 
no interest was due. Witness does not know who paid the 
interest. When the consolidation between the two banks 
took place the Federal-American National Bank and Trust 
Company took over the note of McReynolds for 
122 $50,000, for which the two Frazer notes of $125,000 

were collateral. That consolidation became effective 
November 1, 1930. 

On re-direct examination the witness testified that he did 
not state on direct examination that the discount on the 
$3,500 note of December 28th was used to pay the interest 
on the $125,000 of notes; he can not say whether it was or 
not. They were the same dates. The interest due October 
26th was paid December 28, 1928. Mrs. Frazer did not 
have an account at the bank when she borrowed the $3,500. 
Banks from time to time make loans to people who do not 
have accounts. 
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Thereupon Joseph A. Rafferty, a witness palled on be¬ 
half of the plaintiff, after being first duly sworn, testified 
as follows: 

Witness was a director of the Merchants Bank and 
Trust Company in December, 1928 and Januajry, 1929. At 
that time he was also a director of the Merchants Bank 
Investment Company. He is a nephew of Peter A. Drury. 
He is attorney for the Merchants Bank Investment Com¬ 
pany. He was President of the D. C. Realty Company, 
which was a holding company for the Merchants Bank In¬ 
vestment Company. He has been President 'from the in¬ 
ception of the company to the present time. Tfie Merchants 
Bank Investment Company was formerly known as the 
Federal City Securities Company. Witness prepared the 
answers filed in this case by the D. C. Realty Company, the 
Merchants Bank Investment Company and Peter A. Drury. 
Witness identified the signature of Peter A. Drury to his 
answer to the Amended Bill of Complaint. Hp also identi¬ 
fied the signature of Charles W. Peckham, thp notary who 
took Mr. Drury’s acknowledgment to the answer. He J 
identified the signatures on the answer to the ^mended Bill 
filed by the Merchants Bank Investment Company and the 
D. C. Realty Company. Witness identified the signature of 
L. Emmett Meaney, likewise his own signaturp and that of 
the notary, Mr. Peckham. Witness identified his signature 
to a letter dated December 16, 1930, addressed to Mr. 

George A. Berry. This letter was in answer to a 
123 letter addressed to Mr. George A. Berrjv to witness 
under date of December 15,1930. Thesei letters were 
offered in evidence as Plaintiff’s Exhibits 5 and 6, 
respectively, and are as follows: 

“My Dear Mr. Rafferty: 

I 

“As per your suggestion of this morning, I am writing 
you in regard to the apparent evasion of your answer in 
Paragraphs 16 and 17, wherein you say: ‘The defendant, 
the Merchants Bank Investment Company says that it re¬ 
ceived from the defendant, the Merchants Ban^ and Trust 
Companv, full value for the Frazer notes amounting to 
$125,000/ j 

“The bill calls for a discovery as to the amount that the 
Merchants Bank Investment Company paid for such notes 
and it is my understanding that you are willing to concede 



104 


FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 


the Merchants Bank Investment Company paid to the 
Merchants Bank and Trust Company subsequent to January 
10, 1929, the date of the signing of the contract between the 
D. C. Realty Company and Joseph McReynolds for the ex¬ 
change of the various properties mentioned in said contract 
the sum of $125,000 in cash; that you are further willing 

that the above statement mav be substituted in the answer 

•/ 

of the Merchants Bank Investment Company and the D. C. 

Realty Company in lieu of the one quoted above. 

“And also that the above statement may be treated as an 

admission of the facts therein stated and mav be treated as 

* 

a part of your answer in lieu of the apparent evasion con¬ 
tained in the aforementioned paragraphs. 

“If mv understanding of our conversation of todav is 
correct as stated above, I would appreciate a reply 
124 confirming same as per your promise of this date. 
“Very truly yours, 

(Signed) * " GEORGE A. BERRY.” 

“Law Offices of Van Doren & Rafferty, Southern Building, 

Washington, D. C. 


“George A. Berry, Esq., 

1103 Vermont Avenue N. W., 
Washington, D. C. 

“Dear Mr. Berry: 


December 16, 1930. 


“In reply to your letter of the 15th instant, you are ad¬ 
vised that by contract dated the 8th day of June, 1926, 
Mildred L. Davis, among other things agrees with the Fed¬ 
eral Cities Securities Company to transfer all her right, 
title and interest in the notes of $125,000 made by E. Van 
R. Frazer, secured by second deed of trust on the Cambridge 
Apartment House, located at 921 19th Street, Northwest, 
said notes being subject to an indebtedness due the National 
Mortgage Investment Company in the amount of $92,407.75. 
This transaction according to the books of the Federal City 
Securities Company took place on June 30, 1926, and on the 
same day the Federal City Securities Company sold to the 
Merchants Bank and Trust Company its equity in said note 
of $125,000 for $32,592.25. After this transaction was con¬ 
summated the Merchants Bank and Trust Company paid 
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to the National Mortgage Investment Company $92,407.75 
and received therefor the note of Mrs. E. Vhn R. Frazer 
for $125,000. 

125 ‘ 4 Shortly subsequent to the 10th day of January, 
1929, when the contract was made betjveen Joseph 

McReynolds and his wife, Ellen T. McReynolds, and the 
D. C. Realty Company, the Merchants Bank Investment 
Company paid to the Merchants Bank and Trhst Company 
$125,000 in cash for the note of Mrs. E. Van jEt. Frazer in 
the amount of $125,000. 

“The Federal City Securities Company above referred 
to while conducting its business in that name during 1926 
had when the contract also above referred to mhde with Mr. 
and Mrs. McReynolds changed its name to thje Merchants 
Bank Investment Company. 

“I hope the foregoing information fully Amplifies the 
answers of the D. C. Realty Company and the Merchants 
Bank and Trust Company in paragraphs 16 an(l 17 of their 
respective answers, and if there is any further information 
you would like to have regarding these transactions I would 
be glad to furnish you what information I can. 

“I am willing to agree that the information contained in 
this letter might be supplemented to the answer of both 
defendants, the D. C. Realty Company and thg Merchants 
Bank Investment Company in the trial of the case of Joseph 
McReynolds against the Merchants Bank and Trust Com¬ 
pany and others. 

“Verv trulv vours, 

(Signed) JOSEPH A. RAFFERTY. ’j’ (R. 52.) 

, 

Based upon the aforegoing letters a stipulation was en¬ 
tered into between counsel for the plaintiffs anc( counsel for 
the Merchants Bank Investment Company and the D. C. 
Realty Company agreeing that paragraphs 16 and 17 

126 of the amended answer be stricken out apd amended 
by substituting in lieu of said paragraphs, the 

amendment contained in said stipulation. 

When the witness was asked if he prepared the contract 
between the plaintiff and his wife and the D. C. Realty Com¬ 
pany for the exchange of the various properties, he an¬ 
swered that the contract was prepared -when if was given 
to him and there were a few changes, and it wai re-written, 
but substantially the same contract so far as th^ agreement 
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was concerned remained intact—that was the agreement of 
the parties which was given to him. He identified the con¬ 
tract made on January 10, 1929 between Joseph McRey- 
nolds and his wife, Ellen T. McReynolds, and the D. C. 
Realty Company. The plaintiff then offered said contract 
in evidence as Plaintiff’s Exhibit No. 7. The witness iden¬ 
tified the signature of Macnichol, Meany and himself to the 
contract. Witness was present when the contract was exe¬ 
cuted bv Hr. Meanv, Mr. McRevnolds and himself, but not 
when Mrs. McRevnolds signed it. Mr. Meanev, Mr. McRev- 
nolds and witness signed the contract at the same time in 
the Ladies Department of the Merchants Bank and Trust 
Company, 15th and H Streets, N. W., Mrs. McReynolds 
signed it later, the next day. The aforesaid contract was 
offered in evidence as Plaintiff’s Exhibit No. 7, and is as 
follows: 

44 This agreement, made this 10th day of January, 1929, 
by and between Joseph McReynolds and his wife, Ellen T. 
McReynolds, both of the District of Columbia, parties of 
the first part, and D. C. Realty Company, Inc., a corpora¬ 
tion created under the laws of the State of Delaware, party 
of the second part: 

4 4 Whereas, the said parties hereto have mutually cove¬ 
nanted and agreed to exchange their respective properties, 
hereinafter more particularly described, upon the terms and 
conditions hereinafter set forth: 

4 4 Now, therefore, this agreement witnesseth: 

4 4 That for and in consideration of the sum of Ten 
127 Dollars ($10), lawful money of the United States of 
America, in hand paid by each of the parties hereto 
to the other, the receipt whereof is hereby acknowledged, 
the parties hereto do mutually covenant and agree with 
each other as follows: 

44 1 . The parties of the first part^covenant and agree to 
convey, on.qguse to be conveyed, unto the party of the sec¬ 
ond part, 1 ; by appropriate special warranty deed, all that 
parcel of land situate in the District of Columbia, with im¬ 
provements thereon, known and described as Lots 10, 30, 
31, 806 and 816 in Square 168, otherwise known as the 
northeast corner of Eighteenth and G Streets, N. W.; said 
conveyance to be made subject to a first deed of trust now 
of record in the sum of $700,000 dated July 3, 1928, and 



107 


i 

i 

: i 

JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 

bearing interest at the rate of 5 V 2 per cent per annum, pay¬ 
able semi-annually; the principal sum to be ^mortized in 
annual instalments of three per cent after the first year, and 
balance of said principal to be payable in ten years. Said 
property to be further subject to a second deed of trust 
now of record securing the payment of the sum of $91,- 
189.76, said trust bearing date of September $0, 1927, and 
the notes secured thereby bearing interest alj the rate of 
6 per cent per annum; the principal and interest of said 
notes are payable in quarterly instalments of $6,000, bal¬ 
ance of the principal due in five years from September 20, 
1927. I 

“It is expressly understood by and betweeij the parties 
hereto that the property above described is at the time of 
the signing of this contract rented for the suni of $159,575 
as a gross return per annum, according} to schedule 
128 of rentals made a part of this contract. It is further 
expressly covenanted and agreed on the part of the 
parties of the first part that the said property i^ at this time 
entirely rented with the exception of eight apartments. 

“2. Said party of the second part shall convey or cause 
to be conveyed unto the said Joseph McRevnqlds, by ap¬ 
propriate deed with special warranty, all those parcels of 
land situate in the District of Columbia, with improvements 
thereon, as follows: 

“Lot 817 in Square 184, otherwise known ajs the Stone- 
leigh Garage, located at 1630 L Street N. W. Siid property 
is now subject, and is to be conveyed subject to} a first deed 
of trust securing the sum of $90,000; said principal bears 
interest at the rate of 6% per cent per annum, ajnd the prin¬ 
cipal is due July 23, 1930. j 

“Lots 18 and 19 in Square 652, unimproved, ind free and 
clear of encumbrances. 

“Lots 24 and 822 in Square 402, otherwise known as 1009 
Ninth Street, N. W. Said property is now subject, and is 
to be conveyed subject, to a first deed of trust of $16,000., 
the said trust bearing interest at the rate of 6 joer cent per 
annum, and the principal to mature in January, 1931. 

“Lot 823 in Square 377, otherwise known as the Atlantic 
Building, located at 928-930 F Street N. W. S4id property 
is now subject, and is to be conveyed subject, to a first deed 
of trust securing the sum of $200,000, bearing interest at 
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the rate of 6 V 2 per cent per annum, and the principal 

129 thereof due November 21,1931. 

“Also the following parcel of land, with improve¬ 
ments thereon, situate in Jefferson County, Louisville, Ken¬ 
tucky: Lot 16 in Block 7, being the corner of Third and 
Main Streets, known as ‘Our Home Life Building/ which 
property is subject to, and to be conveyed subject to, a deed 
of trust securing the principal sum of $50,000, said princi¬ 
pal bearing interest at the rate of 6 per c'mt per annum, and 
the principal thereof maturing January 3, 1931. Also the 
following parcels! of land, with improvements thereon, situ¬ 
ate in Fauquier County, Virginia: 

“Approximately 194 acres located near Somerville, 
known as ‘Heflin Farm/ free and clear of encum¬ 
brances. 

130 “Approximately 160 acres located near Somer¬ 
ville, known as ‘Bryant Farm’, likewise free and clear 

of encumbrances. 


“The party of the second part covenants and agrees to 
deliver to Joseph McReynolds, one of the parties hereto of 
the first part, the promissory note in the principal sum of 
$ 125,000, bearing interest at the rate of 6 per cent per 
—*annum, payable semi-annuallv, and the principal repre- 
v jj&iited by said note due April 29, 1929. said note being 
cured bv a second deed of trust on Lots 14 and 1811 in 


setai 


Square 106 in the District of Columbia, otherwise known 
as 921 Nineteenth Street, N. W. The last mentioned prop : 
ertv is now subject to a first deed of trust in the sum of 
$ 200 , 000 . 00 . 

“3. The title of said properties, mentioned and described 
herein, shall be good of record and in fact, subject only 
to covenants of record and encumbrances herein mentioned, 
if any. Should either title, upon examination, be found 
defective, this agreement shall, at the option of the vendee 
of such property, be and become null and void, but neither 
party shall be liable to the other for any damage by reason 
of such defective title, and thev licrebv accordinglv release 
each other from anv such liabilitv. 

V * 

“4. The rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer. Taxes on 
the property located in the District of Columbia shall be 
adjusted in accordance with certificate of taxes issued by 
the Collector of Taxes of the District of Columbia, except 
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that all special improvements completed pribr to the date 
hereof, whether or not assessment thereof is now levied, 
shall be paid for, or appropriate allowance made 

131 made therefor, by the respective venders to the date 
of transfer. 

4 ‘5. The examination of title, conveyancing, recording, 
notary fees, on deeds and notes, shall be at; the cost and 
expense of the respective vendees. 

4 4 6. It is expressly covenanted and agreed by and 
between the parties hereto that the party bf the second 
part shall lend to Joseph McReynolds, one <|>f the parties 
hereto of the first part, the sum of $100,000. Said Joseph 
McReynolds is to give therefor his promissory note in the 
aforesaid principal sum, bearing interest aj the rate of 
6 per cent per annum, said principal and interest to bo 
payable in monthly instalments of $600, thje balance of 
principal to become due and payable two yehrs after the 
date of the note; said loan to be secured by 4 second deed 
of trust, junior to the present trust of $20(^,000, on Lot 
823 in Square 377 in the District of Columbia, otherwise 
known as the Atlantic Building. I 

4 4 7. The party of the second part further covenants and 
agrees to make a loan to Joseph McReynolds, one of the 
parties hereto of the first part, within 60 dhys from the 
signing of this contract, of $50,000; said Joseph McRey¬ 
nolds to give therefor his promissory note, payable 90 days 
after date, bearing interest at the rate of 6 per cent per 
annum, and better secure the same by pledging with the 
party of the second part as collateral security the second 
trust note of $125,000 which is referred to in paragraph 2 
of this contract, and being secured by Lots 14 and 811 in 
Square 106 in the District of Columbia, otherwise known as 
921 19th Street, N. W. j 

44 S. This agreement shall be consummated' simultane¬ 
ously, and on or before February 1, 1929, excepting, 

132 however, with reference to the loan hereip mentioned 
in the sum of $50,000, which may be consummated 

within 60 days from the execution of this contract; it being 
agreed that the same shall be binding and existent for the 
benefit of the parties hereto, and each of them, their heirs, 
personal representatives, successors and assignjs. 

4 4 9. Joseph McReynolds, one of the parties hereto of 
the first part, agrees to pay as commission to Whvland 
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Shaffer and the Merchants Bank and Trust Company 
$10,000 in cash, and the property located at 1009 Ninth 
Street, N. W., he will convey to them subject to a first deed 
of trust of $16,000 in satisfaction of the balance of the 
commission. The party of the second part agrees to pay a 
commission of $10,000 to the said E. Whyland Shaffer and 
>he Merchants Bank and Trust Company. 

“10. The parties hereto acknowledge that E. Whyland 
Shaffer and the Merchants Bank and Trust Company are 
acting herein as agents for all of the parties hereto, and 
with their full knowledge and consent, and that said agents 
are entitled to a commission for their services, the amount 
thereof to be paid by the respective parties having been 
hereinbefore set forth. 

“In witness whereof the parties hereto of the first part 
have signed their names and affixed their seals, and the 
party hereto of the second part has caused these presents 
to be signed in its corporate name, by Joseph A. Rafferty, 
its president, attested by L. E. Meany, its secretary, and 
its corporate seal to be hereunto affixed. 

(S.) JOSEPH McREYNOLDS. [seal.] 

(S.) ELLEN T. McREYNOLDS. [seal.] 


Witness: 
(S.) 
(S.) 

(S.) 

Attest: 
(S.) 


W. M. MACNICHOL. 

E. WHYLAND STIAFFER, 

D. C. REALTY COMPANY, INC., 

By JOSEPH A. RAFFERTY, 

President. 11 

L. E. MEANY, 

Secretary. 


On cross examination witness testified that when the con¬ 
tract was presented to him it was practically the same as 
it was after it was rewritten. Witness was called to the 
bank by Mr. Drury and asked to peruse the contract as it 
was then written. After he had done so he suggested that 
Mrs. McReynolds should be made a party, Mr. McRevnolds 
agreed to that, but said he would not be able to get her 
signature until the next day. Witness explained that this 
was necessary inasmuch as there were several properties 

involved in the deal which were owned bv different com- 

* 

panies and which would have to be assembled under the 
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head of one company in order to make the conveyance. 
Witness told Mr. McReynolds that it was necessary that 
Mrs. McReynolds sign the contract because if at a later 
date she declined to sign they would not be hhle to carry 
out the contract and the work of assembling those prop¬ 
erties would be for nothing. McReynolds took the contract 
and the next time he saw it it was executed by Mrs. Mc¬ 
Reynolds. The reason for rewriting the contract was in 
L order to make Mrs. McReynolds a party so as to cover 

her dower interest in the conveyance that McReynolds was 
to make, and because of the fact that witness ljiad to assem¬ 
ble the title which was in various corporations and which 
was to be transferred to McReynolds. This conversation 
with McReynolds was in the Ladies’ Department at the 

> bank on the 10th day of January, 1929, the datje of the con¬ 
tract. Witness had not had any conversation >vith Mr. Mc¬ 
Reynolds in respect to this transaction before this date. 

On re-direct examination witness testified that he did not 
know who prepared the original contract. 

The contract between Mildred L. DaVis and Fed- 
134 eral City Securities Company, dated Jjune 8, 1926, 
was then offered in evidence by the plaintiff as 
Plaintiff’s Exhibit No. 8, and is as follows: | 

44 Tills agreement, made and entered into thijs 8th day of 
June, A. D. 1926, by and between Mildred L. Davis, party 
of the first part, and The Federal City Securities Com¬ 
pany, party of the second part. j 

► “Whereas, the said parties hereto of the firs^; and second 
part have mutually agreed to exchange their respective 
properties hereinafter more particularly described, upon 
the terms and conditions set forth. 

“Now, therefore, this agreement witnessed, That for 
and in consideration of the sum of Five Dollars, cash in 
v hand paid by each to the other, the said parties hereto of 

the first and second parts do hereby mutually (promise and 
agree to and with each other as follows, to wit :j 

“1. That the said party of the first part 6hall convey 
or cause to be conveyed unto the party of the second part, 
by deed with special warranty, all that parcel bf land sit.u- 
r ate in the District of Columbia, with the improvements 

thereon known as all of parcel 57, subject to existing trust 
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of record of $60,000.00 at 7%, due November 1, 1926, also 
the equity in a $125,000.00 second trust note secured on 
921 19th Street, Northwest, said note now held by The Na¬ 
tional Mortgage and Investment Company to secure an in¬ 
debtedness of approximately $93,000.00 with interest at the 
rate of 7% all due in about five months; said note is made 
by E. Van E. Frazer, bearing interest at the rate of 6% 
and all due and payable on or before three years from the 
date of the note; also a second trust note in the sum of 
$35,000.00 with interest at the rate of 6% due on or before 
one year and secured on premises No. 1316 16th 
135 Street, Northwest, better known as lots 806 and 158 
in square 181, said premises subject only to an exist¬ 
ing first trust note of $45,000.00 with interest at the rate 
of 6%, all due and payable in approximately two years and 
six months; said note secures loan made by the National 
Savings and Trust Company; the said party of the first 
part also agrees to transfer title to said premises, 1316 
Sixteenth Street, N. W., subject to the two trusts above 
mentioned to such party or parties as the said party of 
the second part may designate. 

“2. The said party of the second part shall convey or 
cause to be conveyed, unto the said party of the first part, 
by deed with special warranty, all that parcel and land 
situate in the District of Columbia, with the improvements 
thereon known as: 1336 New York Avenue, N. W. lot 8— 
square 252, subject to a certain deed of trust of record se¬ 
curing the payment of the sum of $200,000.00 with interest 
at the rate of Six (6%) per cent, per annum, payable semi¬ 
annually, all due and payable on or before approximately 
two years, eight months. 

“3. That the said party of the second part agrees to 
make a loan of $25,000 to said party of the first part, se¬ 
cured by a second trust note in the sum of $25,000 with 
interest at Seven (7) per cent payable semi-annually, and 
at maturity, and all due and payable on or before one 
year from date; the said $25,000 note to be secured by a 
second deed of trust on said premises, 1316 New York Ave¬ 
nue, N. W., subject only to a First Trust of $200,000; said 
$25,000 second trust note to be made by said party of the 
first part and endorsed by Andrew D. Porter and Percy 
W. Pickford. 
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“5. That the title of each property shall l}e good of rec¬ 
ord and in fact, subject only to covenants, of record 

136 and encumbrances herein mentioned, if any. Should 
either title, upon examination, be fo^ind defective, 

this agreement shall, at the option of the vjendee of such 
property, be and become null and void, but neither party 
hereto shall be liable to the other for any damage by rea¬ 
son of such defective title, and they hereby Accordingly re¬ 
lease each other from any such liability. 

“6. That rents, taxes, insurance, water rdnts and inter¬ 
est shall be paid or adjusted to date of transfer. Taxes 
shall be adjusted in accordance with certificate of taxes is¬ 
sued by the Collector of Taxes of the District of Columbia, 
except that all special improvements completed prior to 
the date hereof, whether or not assessment thereof is now 
levied, shall be paid for or proper allowance made there¬ 
for, by the respective vendors at the date of jtransfer. 

“7. That the examination of title, conveyancing, record¬ 
ing, notary fees and revenue stamps on deeds and notes 
shall be at the cost of the respective vendees. 

“8. That this agreement shall be consummated simulta¬ 
neously and within fifteen days from the d^te hereof; it 
being agreed that the same shall be binding upon and ex¬ 
tend for the benefit of the parties hereto and each of them, 
their and each of their heirs, personal representatives, suc¬ 
cessors and assigns. 

“9. That-is acting in the premises as agents 

for all of the parties hereto and with the fijill knowledge 
and consent of all of the said parties hereto, and shall be 
paid a commission for — services the sum of — Dollars, 
by said part- of the first part, and shall also be paid as 
commission for — services the sum of — Dollars by said 
part- of the second part. 

137 “Witness our hands on the day and the year first 
hereinabove written. 

Executed in triplicate. 

(S.) MILDRED L. DAVIS. 

FEDERAL CITIES SECURITIES CO., 
(S.) By E. J. EMRICH, Treas. 

“In presence of I 

(S.) W. M. MACNICHOL. 

8—5610a ! 
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“We hereby approve the terms and conditions of the 
above contract. 

(S.) PORTER & PICKFORD, 

(S.) By ANDREW D. PORTER.” 

Thereupon Lloyd E. Meany, a witness called on behalf 
of the plaintiff, after being first duly sworn, testified as 
follows: 

In December, 1928 and January, 1929 witness was man¬ 
ager of the Real Estate Department of the Merchants Bank 
and Trust Company, was secretary and treasurer of the 
Merchants Bank Investment Company and secretary of 
the D. C. Realty Company. The D. C. Realty Company 
was a holding company for the real estate of the Merchants 
Bank Investment Company. It had a capital stock of 1,000 
shares no par value, which was all owned by the Mer¬ 
chants Bank Investment Company. Witness was secretary 
of the company, but he does not recall the other officers, 

nor who the directors were at that time. The D. C. Realtv 

* 

Company held the bare legal title to the real estate and the 
beneficial interest belonged to the Merchants Bank Invest¬ 
ment Company. When the Merchants Bank Investment 
Company got a piece of real estate it would cause it to be 
transferred to the D. C. Realty Company, or transfer it 
itself. 

He knows about the contract between the D. C. Realtv 

•r 

Company and Joseph McReynolds. He believes the orig¬ 
inal contract was prepared by Mr. Boone and Mr. Whyland 
Shaffer and written by witness. So far as witness recalls, 
the only difference between the original contract 
138 and the one finallv signed was the addition of Mrs. 

McReynolds as a party. Shaffer and Boone were 
salesmen in the transaction. Boone was at that time in 
the employ of the Merchants Bank and Trust Company. 
The Merchants Bank and Trust Company did have some¬ 
thing to do with real estate. Shaffer was an independent 
operator under his own name with an office in the Invest¬ 
ment Building. 

Witness had several conversations with Mr. George A. 
Berry, attorney for the plaintiff, although he could not accu¬ 
rately place the dates. Mr. Berry was a stockholder of the 
Merchants Bank Investment Company and asked to look 
at the books of that company. Mr. Berry asked witness 



JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 117 

this Company the apartment house building con- 

141 taining six ground floor stores at 2906 14th St. N. 
W., Lot 66 and part 67 in Square 2670, subject to a 

trust of $125,000, in exchange for $23,500 in cash and the 
following properties belonging to this Company above- 
ref erred-to; 1213 K St. N. W., Lot 803 in Square 284; and 
1600 Eckington PI. N. E. Lot 63 in Square 3519, both free 
and clear of encumbrance, and whereas saicf. officers for 
the best interest of this Company did consummate such 
sale, and did deliver to L. E. F. Prince the dee^s conveying 
said 1213 K Street and 1600 Eckington Place to him above- 
ref erred-to, and did accept a deed conveying said 2900 
14th Street to D. C. Realty Company, Inc., to hold in trust 
for and subject to the orders of this Company, and did 
direct said D. C. Realty Company, Inc., to execute and 
deliver a deed of trust on said 2900 14th Strbet securing 
the payment of a note for $90,000 payable tb said Mer¬ 
chants Bank and Trust Company as above-referred-to, 
‘And vrhereas on October 17, 1928, the officers of this 
Company, for the purpose of acquiring inconie-producing 
property and for the further purpose of enhancing the 
value of the property at the corner of 14th ahd Harvard 
Streets, N. W., 2900 14th Street, above-refprred-to by 
adding to it the adjoining property on Haryard Street, 
completing the corner, agreed to purchase frqm L. E. F. 
Prince the apartment buildings at 1409 and 1411 Harvard 
Street, N. W., Lot 64 and part 67 in Square 2^70, subject 
to a trust of $45,000, giving for the equity above said trust 
► $15,000 in stock of this Company and notes for $15,000, 

and whereas said officers for the best interests of this 
Company did consummate such purchase, anc} did accept 
a deed conveying said property to thi$ Company, 

142 and did deliver to said Prince stock of this Com¬ 
pany in the amount of $15,000, and did Execute and 

r deliver to him notes aggregating the sum of $15,000, pay¬ 

able in monthly installments of $175.00, including interest 
at 6%, with balance of principal due February j4, 1930, and 
did execute and deliver a deed of trust on said property 
securing the payment of said notes, 

‘And Whereas on January 10, 1929, the officers of this 
f company, in accordance with a resolution of its Board of 

I Directors passed February 6, 1929, in order to consum¬ 

mate a subsequent sale of properties belonging to this 


i 
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Company, agreed to purchase from Merchants Bank and 
Trust Company for cash the following properties: 1009 
9th Street, N. W., Lots 24 and 822 in Square 402, subject 
to a trust of $16,000; the Bryant and Heflin Farms in 
Fauquier County, Va., free and clear of encumbrance; and 
a note for $125,000 secured by second deed of trust on the 
Cambridge Apartment, 921 19th Street, N. W., Lots 14 and 
811 in Square 106, and whereas said officers for the best 
interest of this Company did consummate such purchase 
and did accept deeds conveying said properties to Joseph 
McReynolds and said note, all to be delivered in consum¬ 
mation of the subsequent transaction above-referred-to, 

‘ And whereas on January 10, 1929, the officers of this 
Company, in accordance with Resolution of its Board of 
Directors above-referred-to, accepted the offer of Joseph 
McReynolds to sell to this company the McReynolds Apart¬ 
ment, 1 Sth and G Streets, N. W., Lots 10, 30, 31, 806 and 
816 in Square 168, subject to trusts of $700,000 and $91,- 
189.76, in exchange for the following properties owned by 
this Company: The Stoneleigh Garage, 1630 L St., 
143 N. W., lot 817 in Square 184, subject to a trust of 
$90,000; two lots on Half Street, S. W., Lots 18 and 
19 in Square 652, free and clear of encumbrance; the At¬ 
lantic Bldg., Lot 823 in Square 377, subject to a trust of 
$200,000; the Our Home Life Building, corner of Third 
and Main Sts., Louisville, Ky., subject to a trust of $50,- 
000; 1009 9th St., N. W., Lots 24 and 822 in Square 402, 
subject to a trust of $16,000; the Bryant and Heflin Farms, 
free and clear of encumbrance; and note for $125,000 se¬ 
cured by second deed of trust on Cambridge Apt., Lots 14 
and 811 in Square 106; this Company to make to said Mc¬ 
Reynolds loans of $100,000 to be secured by second deed 
of trust on said Atlantic Bldg, and $50,000 to be secured 
by said second trust note on the Cambridge Apt., and 
whereas said officers for the best interests of this company 
did accept a deed conveying said McReynolds Apartment 
to D. C. Realty Company, Inc., to hold in trust for and 
subject to the orders of this Company, and did execute and 
deliver deeds conveying said Stoneleigh Garage and Half 
Street lots to purchaser, and did deliver to purchaser 
deeds conveving 1009 9th Street and the Brvant and Heflin 
Farms, as above-mentioned, and did direct the Merchants 
Bank and Trust Company to convey the Louisville Bldg. 
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to purchaser, and did direct D. C. Realty Ccjmpany, Inc., 
to convey the Atlantic Bldg, to purchaser, and did deliver 
to purchaser said note for $125,000 secured by deed of 
trust on Cambridge Apartment, and did make jsaid loans of 
$100,000 and $50,000 to said McReynolds on deposit by 
him of the collateral required, 

‘And whereas the officers of this Company! on May. 24, 
1929, for the best interest of this Company, Accepted the 
offer of Doris Bakefelt to sell to this Company the 

144 Mt. Pleasant Apartment, 3153 Mt. Pleasant St. N. 
W., Lots 189 and 802 in Square 2595, subject to a 

trust of $30,000 in exchange for notes in the bum of $20,- 
000 secured on the Hermitage Apartment, Lot ll in Square 
215, and whereas said officers did deliver to said Doris 
Bakefelt said notes for $20,000 secured by second deed of 
trust on the Hermitage Apartment, and did accept a deed 
conveying said Mt. Pleasant Apartment to i). C. Realty 
Company, Inc., to hold in trust for the subject tio the orders 
of this Company, 

‘And whereas on June 5, 1929, the officers of this Com¬ 
pany agreed with Messrs. Wardman and Bonfes to accept 
a deed to the Citizens Savings Bank Bldg., 1336 New York 
Ave., N. W., Lot 8 in Square 252, subject td a trust of 
$150,000, in lieu of payment by said Wardmafi and Bones 
of arrears of first trust interest and taxes on sjaid Citizens 
Building, and whereas said officers for the best 1 interests of 
this Company did accept such deed conveying said prop¬ 
erty to D. C. Realty Company, Inc., to hold in trust for 
and subject to the orders of this Company, 

‘And whereas on June 15, 1929, it was desirable for the 
necessary uses and purposes of this company to borrow 
a sum of money, and whereas the officers of tljis company 
in the negotiations of said loan did execute in j;he name o-f 
this Company promissory notes in the sum qf $120,000, 
payable three years after date with interest until paid at 
the rate of 6 per cent per annum payable serpi-annually, 
and did further execute and deliver a deed of trust on the 
undivided one-half interest owned by this Company in and 
to Lot 43 in Square 163, situate at the Southwest corner 
of Connecticut Avenue and L Street, N. [W., 

145 ‘And whereas, on July 18, 1929, the officers of this 
Company agreed with V. Stuart Davis to accept a 

deed to the store and apartment buildings at} 1343-1345- 
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1347 Connecticut Avenue, in lieu of payment by said Davis 
of arrears of first trust interest and second trust interest 
on said buildings, and whereas said officers for the best 
interests of this ! Company did accept a deed conveying 
said property to D. C. Realty Company, Inc., to hold in 
trust for and subject to the orders of this Company, 

‘Now, therefore, be it resolved, that the Directors of 
this Company authorize and ratify each and every of 
the acts of the officers of this Company as hereinabove set 
forth, and direct that these Preambles and this Resolution 
be spread upon the Minutes, and that the Secretary of this 
Company is hereby directed to send a certified copy of the 
same to Merchants Bank and Trust Company and to D. C. 
Realty Company, Inc.’ 

“The Treasurer then presented to the meeting a state¬ 
ment of profit and loss for the period from July 1 to Octo¬ 
ber 31, and a statement of condition as at October 31. A 
discussion followed concerning these reports, together with 
prospects for declaration of the regular semi-annual divi¬ 
dend, and it was the sense of the meeting that any action 
be deferred pending developments during the next two 
months. 

“There being no further business, the meeting ad¬ 
journed. 

(Signed) ! L. E. MEANY, 

Secretary. 

Approved: 

(Signed) PETER A. DRURY, 

President 

146 Witness testified that the contract between Mc- 

Revnolds and the D. C. Realty Company was signed 
in the afternoon. The Merchants Bank and Trust Com¬ 
pany on January 10th, at the time the contract was signed, 
owned 1009 Ninth Street and the Bryant and Heflin Farms. 
The Ninth Street properties at that time stood in the name 
of Thomas T. Keller. He held the title as a straw party 
for the bank. The property was under the control and 
jurisdiction of the bank. The Merchants Bank Investment 
Company paid the Merchants Bank and Trust Company 
$8,400.00 for 1009 Ninth Street, and about $13,000.00 for 
the t-wo farms. The Merchants Bank and Trust Company 
received a one-half interest in the Ninth Street property 
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at the closing of the deal as part commission. Shaeffer 
and Boone and Macnichol got the other half. When asked 
if it was the custom of the investment compajiy to send to 
the D. C. Realty Company and the Merchants Bank and 
Trust Company certified copies of the minutes! of the Board 
of Directors, witness answered that he did not know 
whether there was any other transaction similar to this 
while he was connected with the company. 

On cross examination witness testified that Mr. Shaeffer 
represented McReynolds in the transaction. He knew 
nothing about the inception of the trade between Mc¬ 
Reynolds and the D. C. Realty Company. Ay hen witness 
testified that the officers of the D. C. Realty Company con¬ 
trolled that company he meant that they fiianaged the 
company. 

On re-direct examination the witness testified that the 
company had three directors and they met as often as 
needed, with no set times. The company was managed by 
J. A. Rafferty as President, witness as secretary-treasurer. 
He does not know whether there was a vice4president or 
not. Mr. Furey and Mr. Van Doren were two of the direc¬ 
tors, but witness does not know the other. Mr. Furey and 
Mr. Van Doren have offices in Mr. Raffertysuite. Mr. 
Van Doren is a member of his firm. 

147 Thereupon Elisabeth Van R. Frazeb, a witness 
called on behalf of the plaintiff, after being first 
duly sworn, testified as follows: 

Witness was the owner of the Cambridge Apartment 
house in December, 1928. She purchased it nominally from 
Mildred L. Davis. Joseph Boone represented her in the 
purchase. When the interest on the $125,000 of notes came 
due in October, 1928, she did not pay them on that date, 
but asked Mr. Boone to tell the bank officials th|at there was 
a prospective purchaser to whom she hoped to be able to 
sell the Cambridge, and that the interest could be adjusted 
then. She asked them to wait just a few days until she 
could see. She did not pay the interest when it came due 
on October 26, 1928. She had a conversation with Mr. 
Peter A. Drury in November or December in reference to 
her liability on the $125,000 of notes. The prospective pur¬ 
chaser for the property was interested, but before he did 


i 
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anything definite he asked witness to see Mr. Drury. She 
was to ask Mr. Drury what would be his attitude in regard 
to the second trust, whether he would make with this pros¬ 
pective purchaser some agreement to extend it or some¬ 
thing, but witness personally wanted to sell the property 
because she had had an appalling financial catastrophe and 
could not curtail, much less take up the note when it came 
due in April. Therefore she had to sell it to somebody who 
could do better than she could. This conversation was 
about the middle of November, 1928. She saw Mr. Drurv 
twice, possible three times, but does not remember the 
third time. 

The adjustment of the sale of the property to Dr. Van 
Rosen was as of December 15, 1928. Witness was asked 
to state the circumstances under which she borrowed the 
$3500.00 and testified that when the purchase was finally 
concluded and the adjustment came due, witness was about 
$3,500 short of being able to pay the adjustment, and she 
asked Mr. Drury if he would be good enough to lend 
148 her the money so that she could make the settlement. 

Witness mav have used the wrong term in mentioning 
adjustment. She means that she had to pay a certain 
amount. Of course there was interest due on the second 
trust notes on the Cambridge. Witness did not have quite 
enough and borrowed $3,500 and applied it to that purpose. 
All witness remembers about it was that the $3,500 was 
credited on the interest she owed. She did not receive any 
part of the $3,500 because the entire amount was applied 
on the interest on the $100,000 and $25,000 second trust 
notes. At this time the interest due on October 26th 
amounted to $3,750.00, and the interest from that time to 
the middle of December amounted to $1,250.00. Witness 
does not know how much of her own money she used for 
the payment of interest, but she could find that out. (R. 109) 
She used the $3,500.00 borrowed and added thereto such 
funds as she had to pay interest from April 26, 1928 up to 
December 15, 1928. 

When she told Mr. Drury that she had had this appalling 
financial catastrophe he was awfully kind and sympathetic. 
He read her a lecture about women trying to manage their 
own affairs, but said he would see the man and talk with 
him and see if something could not be done, and he would 
do his best to try and adjust the situation. 
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The second conversation was after Mr. Dhury had seen 
the man who was thinking of buying the Cambridge, and 
they had apparently come to some sort of tentative agree¬ 
ment because the man did buy it. Witness lost all she 
had in it, but was still liable on the second trfist notes. 

When asked if witness had at that time enoiigh money to 
meet her obligations in the usual course of business, she 
replied that she had enough to pay her current} living needs, 
but did not have enough conveniently to do all that, and she 
had to borrow and has been paying it back a little at a 
time. She has curtailed the $3,500.00 note down to 
149 $1,450. She would curtail it as she could, sometimes 

$50., sometimes $100., and on one occasion she did not 
pay anything. 

On cross examination the witness testified t^iat she made 
an arrangement to sell the Cambridge Apartment house to 
Dr. Van Rosen, and at that time for the purpose of her 
adjustment and because she had not paid the interest, she 
found it necessary to borrow $3,500 from tl|e Merchants 
Bank and Trust Company; and they loaned jit to her on 
her own note without any security on December 15, 1928. 
Witness bought the equity of $1,000 in the apartment house 
in November. That is all she put in it. Witness has an in¬ 
terest with Mr. Wilmer Bolling in a house in Georgetown. 
She does not know how much her equity is \yorth because 
they want to sell it. (R. 113) 

Plaintiff then offered in evidence a notice received by the 
witness from the Federal-American National Bank and 
Trust Company, notifying her that her note for $1,507.50 
would be due on April 24th and advising her that the note 
should be curtailed $100.00 and that the new note would bear 
interest at 8%. Witness testified that the 8% rate became 
effective in the March payment. 

Thereupon Edward Whyland Shaffer, a witness called 
on behalf of the plaintiff, after being first duly sworn, 
testified as follows: 

He was engaged in the real estate business in December, 
1928 and the early part of 1929. He was interested in 
a proposition involving the exchange of the McReynolds 
Apartment house for certain other properties. He met Mr. 
Boone in the Merchants Bank and discussed real estate 
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deals. Boone discussed what he had to sell, and witness 
discussed what he had to sell. Finally they arrived at a 
possible trade that they might be able to make. It involved 
property belonging to someone that Mr. Boone represented 
and my side belonged to Mr. McReynolds. They discussed it 
and he left Boone and took his side of the deal up with 

his principal, and witness took his side of the deal, 
150 which happened to be the McReynolds building, up 

with Mr. McRevnolds. Mr. McRevnolds said that lie 

» • 

would be interested in a deal if he could get a considerable 
amount of cash, that he vrould take some other properties 
in trade. He advised Boone of what McRevnolds had said. 
They then arrived at a possible deal involving the Atlantic 
Building, 1009 Ninth Street, a second trust note of $125,000 
secured on the Cambridge Apartment, two farms in Vir¬ 
ginia clear, and a certain amount of cash, the amount of 
which witness can not recite. Witness then went again to 
McRevnolds and discussed that. He went back to Boone 
and told him he thought a deal could be made involving 
those properties. Boone then took it up with his principal 
and came back and said : 1 ‘I believe we can do this. We can 
trade the Atlantic Building subject to a first trust, the 
farms in Virginia clear, 1009 Ninth Street subject to a 
first trust of $16,000, $125,000 second trust notes secured 
on the Cambridge Apartment, and the bank will give Mr. 
McReynolds $150,000 cash ,, . Witness went to McReynolds 
again, and McReynolds seemed to think it would be all right. 
Witness went back to Boone and Boone took it up with his 
principal and told witness, “Now it looks like we can make 
a deal, but we will have to find out how we can raise the 
$150,000 cash”. Witness did not have anything to do with 
that. 

Witness was asked if he was representing McReynolds as 
agent, and answered that at that time he was not represent¬ 
ing anyone in particular. When asked if he was repre¬ 
senting the bank, he answered he was not representing any¬ 
one. He was carrying knowledge that belonged to prob¬ 
ably five different owners of property. He was not the 
exclusive agent of anyone at that time, or right now. Boone 
and witness discussed the second trust notes and Boone 
fold him that he had quite a lot of dealings with Mrs. Frazer 
and considered her a woman of means, and that she was a 
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relative of the Van Rensselaer estate and tliat she would 
some day get a lot of money. He took this informa- 

151 tion to Mr. McReynolds. The following question was 
propounded to the witness: ‘‘State whether or not 

Mr. Boone ever said to you anything about Mrs. Frazer 
having lost a lot of money and being unable to meet her 
obligations”. To this question the defendants objected on 
the ground that the question was leading, which objection 
was overruled and an exception noted. To the question the 
witness answered: “No, Mr. Boone did not tjell me that.” 

Witness was shown the contract between McReynolds and 
the D. C. Realty Company and identified his signature to 
Ihe contract. It was signed in the Merchants Bank, and 
Mr. Rafferty, Mr. Drury, Mr. McReynolds, Mr. Boone and 
witness were present when it was signed. Th}s was not the 
contract originally drawn. There was something wrong 
with the original contract, and there was some discussion at 
that time about commission, and witness toqk it up with 
Mr. McReynolds and he said he could not pay the full com¬ 
mission. Witness got his commission as provided for in 
the contract. He did not get it all in cash. He was paid 
half cash and a half interest in 1009 Ninth Sfreet. About 
two months later he sold his half interest iiji 1009 Ninth 
Street to Mr. Drury, who represented the bank, witness 
imagines, for $100.00. j 

Witness was shown a copy of a letter dated January 24, 
1929 (defendant’s Exhibit No. 8) addressed by Joseph Mc.- 
Reynolds to the D. C. Realty Company, and >vas asked to 
explain how that letter was written. Witness stated that 
he met Mr. James Lampton, in the Investment Building, of 
this city, and that Mr. Lampton claimed that he had sub¬ 
mitted the McReynolds Building to Mr. Drury and claimed 
half or rather claimed a part of the commission. Witness 
told Lampton that he hadn’t anything to do [with it; that 
he had made a real estate deal and had earned his commis¬ 
sion. Witness was very much upset and thought that Mr. 
Lampton was going to tie up the deal. After the foregoing 
conversation with Mr. Lampton, witness went to see 

152 Mr. Drurv, President of the Merchanis Bank and 
Trust Company, and communicated to Mr. Drury the 

conversation with Lampton. After the conversation with 
Mr. Drury, witness went to see Mr. McReynolds, and after 
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talking the matter over with him the letter of January 
24th was prepared. This letter was taken to Mr. Drury, 
the conversation with Lampton was repeated to him, and 
he approved the letter. As provided in the letter, Mr. Mc- 
Reynolds, with the approval of Mr. Drury, paid witness 
$10,000.00 commission as provided in the contract of Jan¬ 
uary 10th, as follows: Half in cash and half in notes. 

Witness further testified that he had never received any 
deed to 1009 Ninth Street and there was no adjustment 
made to him on it. 

On cross examination witness testified that he had been in 
the real estate business about ten years or so and was 
acting on his own account in 1928 and the early part of 
1929. He has known McRevnolds and his son for quite a 
number of years, and had done business with him before this 
matter with the Merchants. He sold him five apartment 
houses in one deal. They were the Harrowgate, the Winde- 
mere, the Flagler, the Guthridge and the Lombardy. That 
was about a yeai* before January, 1929. McReynolds was 
quite an extensive operator in real estate, and especially 
in apartment houses, and seemed to be very successful. 
He was very active. McRevnolds did not put up to him the 
sale of any of his properties. Witness knew he had certain 
properties for sale. He knows pretty nearly everything 
that is for sale in Washington for the big operators. He 
met Boone in the bank by accident. Boone seemed to be 
around that bank all the time and he thought he was con¬ 
nected there. They began talking about real estate in 
general and he discussed with Boone properties he had in 
mind for sale, different people’s properties. At that 
time he had lots of properties for sale. He had the 
McRevnolds Apartment and other apartments for sale. 

Asked who placed it in his hands for sale, wit- 
103 ness replied, 4 ‘Well, I only knew of its being for 
sale. No one placed it in my hands.” Nobody author¬ 
ized him to sell it. He knew he had that for sale like anv 
other piece of property. There are thousands of pieces of 
property for sale. He did not know it from McRevnolds. 
He only knew that any piece of property is for sale. It is 
a question of getting the price for it. He did not recall 

the terms of sale on the McRevnolds. He did not have anv 

•» •» 

memorandum about the property at the time he saw Boone. 



127 


JOS. MO REYNOLDS AND ELLEN T. MC REYNOLDS. 

I 

He had in his mind a whole lot of properties j;hat might be 
for sale, and Boone said he had a number of properties for 
sale. After they had their talk and decided that a possible 
deal might be arranged, they left to try to see the princi¬ 
pals that owned these different properties. He meant by 
that the properties which Boone had and one of the pieces 
of property which witness had, or in other words, that 
he happened to know about. 

After witness left Boone he went to see McReynolds. He 
picked this building because it was a building near the size 
that had to be gotten to trade the properties tjhe bank had. 
He did not know at that time that the interest on the Mc- 
Reynolds Apartment was overdue and unpaid. He did not 
know that the amortization on the loan was overdue and 
unpaid. He did not know that the taxes for i:he first half 
of 1929 were overdue and unpaid. McReynoldb said he had 
to have a large amount of cash on this deal because the 
McReynolds building paid him very well. He flid not know 
why McReynolds was anxious to sell it. Witness tries to 
sell property, but does not ask why they want to sell. He 
got from McReynolds a statement of the building. The deal 
was started between Boone and witness around the first of 
January. It was not very long before that. It was after 
Christmas. It might have been before New Year’s, but 

i * 

witness really thinks it was after New Year’s, but he is not 
positive. Boone suggested a trade on tv^o farms and 
154 1009 Ninth Street and a second trust npte for $125,- 

000 and two lots on South Carolina Avenue, which wit¬ 
ness had omitted in his prior testimony. Witness thinks that 
the McReynolds Apartment house was put ip between a 
million, four thousand and a million, five thousand dollars. 
He had not anything to substantiate that priqe. He went 
backwards and forwards to see Mr. McReynolds with 
counter offers four or five times. Mr. McReynplds held out 
for cash right from the start. “He had to have his cash 
right from the time we started the deal”. He did not tell 
witness why he wanted cash. Witness would pot say that 
McReynolds was anxious and in a hurry to put the deal 
through. 

Witness was told about the Frazer deed of trust notes 
when the deal first started after Christmas. This deal 
was worked up by continually trying to match up proper- 

1 



128 FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 

ties, to match up things to meet the equity just as all other 
deals of this kind are made. Witness and Boone were 
together quite often. The Frazer $125,000 notes were 
talked about right from the beginning. There was a letter 
submitted to witness or McRevnolds about the deal. He 
does not have the letter. Further testifying about the same 
letter, witness said it was a letter from McRevnolds ad¬ 
dressed to witness in reference to the amount of cash Mc- 
Revnolds would want. Witness does not have the letter, 
thinks he turned it over to Boone, but is not sure. (This 
letter is defendant’s Exhibit No. 17.) 

Asked if he was not acting for McRevnolds throughout 
the whole time, witness testified that after the deal was 
started he was acting for both parties there. In other 
words, he was trying to make a deal. Asked if he was not 
representing McRevnolds and interested in his behalf, he 
said, “Well, that is something I cannot answer there.” Wit¬ 
ness could not sav whether anvbodv else had asked him to 
represent them or act for them. Witness then testified as 
follows: “I was talking about a letter from McRevnolds or 
a memorandum to you people. Of course I guess you 

would say I was representing him. I suppose that is 

155 what you would sav. ” Witness does not know. Wit- 
» * 

ness did not have a written contract from anybody 
employing him as a broker. Brokers with an exclusive 
agencv usuallv have a written contract. 

Witness can not say exactly when the Louisville property 
was put into the contract. He could not tell the exact time 
when the Stoneleigh Garage was added to the list of prop¬ 
erties to be traded in. Witness stated that he had made 
an error in not including in his list of properties put into 
the contract the Louisville property, Stoneleigh Garage and 
the Atlantic Building. Witness does not think thev were 
all in the proposition when it was put up to him. Witness 
can not tell exactly when all the properties were put into 
the deal, although the properties were put in at different 
times until the contract was signed. McReynolds wanted 
more than $150,000 at first in cash. Witness thinks he 
started at $170,000 and came down to $150,000. Witness did 
not know how the $150,000 was to be paid until right before 
the contract was signed. He thinks Mr. Rafferty or Mr. 
Meanv wrote the contract. The bank or Mr. Boone prepared 
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the contract. Witness had nothing to do with preparing the 
contract; there was no other contract between him and 
McReynolds. 

Witness was present when the contract wis signed on 

both sides. The meeting was in the corner of the Merchants 

Bank building. Mr. Drury, Mr. McReynolds, Mr. Boone, 

Mr. Macnichol were present, and Rafferty read the contract 

before everyone. It took about an hour in ill to execute 

the contract. Witness identified his signature as a witness, 

and said he was almost sure that that was don6 at the bank. 

He took the contract out to Mrs. McRevnolds and had her 

* 

sign it. On the occasion of the signing of th<^ contract he 
went to the bank with Mr. McReynolds. He did not intro¬ 
duce McReynoids to Drury because he already knew him. 
He did not know who made the arrangements with the 
bank about the cash of $150,000. Mr McReynolds had 
156 to borrow money. That $150,000 was ijaised on the 
Atlantic Building second trust and the $125,000 
second trust on the Cambridge. These arrangements were 
made after discussions between Mr. Boone and witness. 
When he said he did not know how the $150,0(30 cash pay¬ 
ment was to be arranged, he meant how it was to be ar¬ 
ranged bv the bank. Mr. Boone told witness that the wav 
the deal would be made was that $50,000 would be borrowed 
on the Frazer notes, and $100,000 would be borrowed on the 
Atlantic Building after the first trust. After Mr. Boone 
told him this he discussed it with Mr. McReyfiolds and it 
was agreed upon. The contract was signed 'after. 

There was another contract which was not signed because 
it was not agreeable to both sides. Witness (loes not re¬ 
member what was the trouble. It was decided that the 
other contract was not agreeable a day or twb before the 
contract was signed. The contract which was signed was 
prepared either by Mr. Rafferty or Mr. Me^ny, witness 
imagines, because he did not write it. 

On re-cross examination the witness identified the signa¬ 
ture of the plaintiff, Joseph McReynolds, to application 
filed by said McReynolds with Boss & Phelps for a loan 
on the Cambridge Apartment under date of September 25, 
1929. The said paper was marked, for identification, as 
Defendant’s Exhibit No. 1. 


i 
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Thereupon Frank P. Hannan, a witness for the plain¬ 
tiff, who had previously testified, was recalled and testified 
as follows: 

Witness produced photostatic copies of the $100,000 note 
and the $25,000' note of Elizabeth Van R. Frazer, dated 
April 26, 1926, which had previously been admitted in evi¬ 
dence as Plaintiff’s Exhibits 3 and 4. The said exhibits are 
as follows: 

Plaintiff’s Exhibit No. 3. 

“The Real Estate Title Insurance Company of the 
157 District of Columbia and the Columbia Title Insur¬ 
ance Company of the District of Columbia. Offices: 
No. 503 E Street, N. W., Washington, D. C. Secured by Deed 
of Trust to R. Thomas Robinson and Robert E. P. Kreiter, 
Trustee. Conveying Orig. Lots 14 & 15 & Pt. Orig. Lot 17 in 
Sq. 106. 

“100,000.00. Washington, D. C., April 26, 1926. 

“On or before three years after date, I promise to pay 
to the order of Mildred L. Davis one hundred thousand 
Dollars, for value received, with interest at six per centum 
per annum, until paid, payable semi-annually each instal¬ 
ment of interest to bear interest after maturitv if not then 

* 

paid, at the rate aforesaid. 

“(S.) ELIZABETH VAN R. FRAZER. 

^ ^ A ccnlDPn 

REINHOLD VON ROSEN. 

“Clearview, Hvattsville, Md. 

“No. 1 of 2. 

“Notice.—When this note is paid it should be cancelled 
and retained, that the Trustees may be satisfied as to pay¬ 
ment when release is made. 

“Send notice to 1611 21st St.” 

(On the reverse side appear the following endorsements:) 

“(S.) Mildred L. Davis, (S.) Jos. McReynolds, pro Note. 

“Pavments: 

“Nov. 3,1926, Int. paid to Oct. 26, 1926. 

“Apr. 29, 1927, Int. paid to Apr. 26, 1927. 

“Nov. 11, 1927, Int. paid to Oct. 26, 1927. 

“June 13, 1928, Int. paid to Apr. 26, 1928. 

“Dec. 28, 1928, Int. paid to Oct. 26, 1928.” 


15S 
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Plaintiff’s Exhibit No. 4 


4 4 The Real Estate Title Insurance Company) 


of the Dis¬ 


trict of Columbia and The Columbia Title Insurance Com¬ 
pany of the District of Columbia. Offices: No. 503 E Street 
N. W., Washington, D. C. Secured by Deed oif Trust to R. 
Thomas 1 Robinson and Robert E. P. Kreitdr Trustees. 
Conveying Orig. Lots 14 & 15 & Pt. Orig. Lot ^7 in Sq. 106. 

44 25,000.00. Washington, D. C., Aprijl 26, 1926. 

4 4 On or before three years after date I premise to pay 
to the order of Mildred L. Davis Twenty-fifve thousand 
Dollars, for value received, with interest at sii per centum 
per annum, until paid, payable semi-annually each instal¬ 
ment of interest to bear interest after maturity, if not then 
paid, at the rate aforesaid. 

44 (S.) ELIZABETH VAN R. jFRAZER. 

4 4 Assumed. REINHOLD VON ROS£N. 

44 Clearview, Hyattsville, Md. 

4 4 No. 2 of 2. 

44 Notice.—When this note is paid it should be cancelled 
and retained, that the Trustees may be satisfied as to pay¬ 
ment when release is made. 

44 Send notice to 1611 21st St.” 

(On the reverse side appear the following endorsements:) 

44 (S.) Mildred L. Davis, (S.) Jos McReynol^s, pro Note. 

4 4 Pavments: 

159 44 Nov. 3, 1926, Int. paid to Oct. 26, 1926. 

4 4 Apr. 29, 1927, Int. paid to Apr. 26, 1927. 

4 4 May 11, 1927, Int. paid to Oct. 26, 1927. j 

4 4 June 13, 1928, Int. paid to Apr. 26, 1928. 

“Dec. 28, 1928, Int. paid to Oct. 26, 1928.” ! 

“Cambridge Aprts. a/c.” 

There was no interest paid on either of sai^l notes from 
June 13, 1928 to December 28, 1928. The words 4 4 Pro 
Note” on the back of the notes is a notation! of the note 
teller that the note is held as collateral for jMcReynolds’ 
note, and the words 44 Jos. McReynolds” on th^ back of the 
note is not his signature. The words on the ba<fk of the note 
44 Assumed Reinhold von Rosen” shows that v^n Rosen had 
bought the property, subject to the trust sejcuring these 
notes. 
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Witness was shown a photostat of memoranda attached 
to the notes, which he explained showed that on December 
15, 1928 there was accrued interest on the two notes of 
$1,021.83 from October 26,1928 to December 15,1928. After 
the sale of the Cambridge to von Rosen it was understood 
that the interest should be paid monthly, and the first 
month’s interest amounting- to $625.00 was paid on Jan¬ 
uary 21, 1929. On February 18, 1929 there was $725.00 
paid. The $1,021.83 was the interest accrued from October 
26, 1928 to December 15, 1928, when the payments were 
supposed to be assumed by von Rosen, who purchased the 
property at that time. Von Rosen did not endorse the note 
or assume liability. His name appearing on the back is 
not his signature; it is a notation of our note teller in pencil 
that interest notices were to be sent to him instead of 
Mrs. Frazer. There was then admitted in evidence, as 
Plaintiff’s Exhibit 11-a, note of Joseph McRevnolds, dated 
July 2, 1930. which is as follows: 

160 


‘$253.69 

50,737.21 


$50,990.90 i Washington, D. C., July 2, 1930. 

“Thirty days after date I promise to pay to the order 
of Merchants Bank and Trust Company, 15th and H Streets 
N. W., Washington, D. C., Fifty thousand Seven hundred 
and Thirty-seven 21/100 Dollars, for value received with 
interest at 6 per centum per annum, having deposited with 
said Bank, as collateral security for the payment of the 
full sum of principal, interest and costs due on this note, 
and also as collateral security for all other present or 
future demands, of any and all kinds, of the said Bank, 
against the undersigned, due or not due, the following, to 
wit: “E. Van R. Frazer, $125,000, Apr. 26, 1929, Lot 14-15 
Pt. 17 Sq. 106, with full power and authority to said Bank 
to sell the whole or any part of said security, or any sub¬ 
stitutes therefor, or any additions thereto, at public or 
private sale, at any time, and at the option of said Bank 
or its assigns, the non-performance of this promise or any 
part thereof, or the non-payment of any other present or 
future demands of said Bank, as aforesaid, and without 
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advertisement or notice to the undersigned; and upon such 
sale the holder hereof may purchase all or any part of said 
securities, discharged from any right of redemption. After 
deducting all proper costs and expenses, the residue of 
the proceeds of sale shall be applied to the payment of this 
note, and of any other present or future demands of said 
Bank as aforesaid, and the undersigned agrees to remain 
liable for any deficiency then remaining. In case of 
161 depreciation in market value of said security at any 
time pledged for this loan, a payment shall be made 
on account or additional security added, as required by 
said Bank. 

(S.) JOSEPH McREYNOLDS. 

“Aug. 1. 

“Address: 1443 L St.” 


j 

There was then admitted in evidence, as Plaintiff’s Ex- 
liibit 11-B, memorandum as follows: 


“Interest Memo. Covering the Two Notes (lOOjlf 

“1. Int. due from Oct. 26, 1928 to Dec. 15,1928.1.. 
“2. Int. due Dec. 15, 1928 to Jan. 15, 1929.j.. 

i 

Jan. 21, 1929 Paid on a/c. 


and 25 M) 

$1,021.83 

625.00 


1,646.83 

625.00 


i 

| 

“3. Int. due Jan. 15 to Feb. 15,1929. j 


1,021.83 

625.00 


1,646.83 

Feb. 18, 1929 Paid on a/c.j.. 725.00 


921.83 

i 

“Int. due from 10/26/28 to 12/15/28, $1,021.83. 

“Int. from 12/15/28 payable monthly. 

“Jan. 21, 1929, 625.00. 

“Feb. 18,1929, Interest paid to Feb. 15,1928, $725.00.” 

On cross-examination the witness testified that he had 
been with the Merchants Bank since 1920, and the Mer¬ 
chants Bank and Trust Company since 1922, at which time 
it was formed. Prior to that time he was with the Com¬ 
mercial National Bank, having gone there in 1913. The 
Merchants Bank and Trust Company had quite h number of 






134 


FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 


trust notes, either held for customers or for its own ac¬ 
count. The witness was asked if there was anything un¬ 
usual in the fact that interest upon large notes was not 
paid promptly when due. The question was objected to, 
the objection sustained and exception noted by defendant. 
The witness testified that he knew Joseph Boone. 

Thereupon Joseph McReynolds, one of the plain- 
162 tiffs, being first duly sworn, testified as follows: 

He resides in Washington and was in 1929 the 
owner of the McReynolds Apartment house. He also 
owned it in December, 1928. He knows Peter A. Drury, 
who was president of the Merchants Bank and Trust Com¬ 
pany in January, 1929. He visited Mr. Drury in the early 
part of January, 1929 in reference to a deal involving the 
McReynolds Apartment house. He saw him at the bank. 
Witness further testified that shortly after Mr. Shaffer 
brought him this proposition of trading the McReynolds 
Apartment house for five pieces of property and two 
second trust notes, he went to see Mr. Drury about these 
notes. He was not satisfied about that part of the deal. 
Mr. Drury told him that he knew Mrs. Frazer in a social 
and business way, and he knew that she was perfectly able 
to take care of any of her responsibilities or obligations. 

Drurv further told witness that to show him what thev 
* •* 

thought about it, they would loan him $50,000 on the Frazer 
notes. Witness told Drurv that if that was the case he was 
satisfied to go ahead with the contract. Drurv did not 

C? v 

mention the name of Harry V. Haynes, and witness does 
not think he knows who he is. Drury did not say anything 
to witness about the witness making an independent in¬ 
vestigation of the property. He did not make an indepen¬ 
dent investigation of Mrs. Frazer’s condition because he 
knew Air. Drury for a long while and knew his reputation. 
He knew he was president of the bank, and was satisfied 
with what he said about it. 

Just prior to the signing of the contract he had a further 
conversation with Mr. Drury. This took place while they 
were walking over to the corner of the bank room where the 
settlement was to be made and the contract signed. Mr. 
Drurv told him that he wanted the Merchants Bank and 
Trust Company to act as agent for all parties. Witness 
told him that was satisfactory to witness. That conver¬ 
sation took place in the bank, and only he and Drury were 
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present while walking across the room to the corner 

163 of the bank office where the contract' was signed. 

Witness had not seen the contract at the time Drury- 

expressed a desire to have the Merchants Banlj: act as agent 
for all parties. He did not know that provision was in the 
contract until after the contract was read to him. He was 
shown the contract of January 10, 1929 between himself 
and the D. C. Realty Company, and testified that that was 
the contract to which he had just referred. This contract 
was introduced in evidence as Plaintiff’s Exhibit No. 7. 
He first saw this contract when it was read at that time 
by Mr. Rafferty. After the contract was Iread it was 
signed by witness and Mr. Drury. His wife signed it the 
following morning. The rest of the signatures were put 
on at the same time. 

The provisions of the contract for lending the witness 
$100,000 and $50,000 were carried out. He di<l not get the 
whole $100,000. There were some deductions inade and he 
got the balance. This $100,000 was secured on! a first trust 
on the Atlantic Building. He got the $50,000 }n three pay¬ 
ments; he first got $25,000, and then got $15,0|00, and then 
$10,000. The $50,000 loan was secured on the Frazer notes. 
At the time witness went into this contract he had not been 
advised by Peter A. Drury or any officer of the Merchants 
Bank and Trust Company, or any officer of the Merchants 
Bank Investment Company, or any officer of the D. C. 
Realty Company as to who owned the properties and who 
owned the notes of Elizabeth Van R. Frazer for $125,000. 
He had not been advised by any of said persons at the time 
the contract was signed, prior thereto or prior to the date 
the deal was closed as of February 1, 1929, as tb who owned 
1009 Ninth Street and the Bryant and Heflin Farms in 
Virginia. He was not advised by any of saic} persons at 
any of said times that the Merchants Bank and Trust Com¬ 
pany had sold the two notes of Elizabeth Vap R. Frazer 
to the Merchants Bank Investment Company for $125,000 
in cash. Nor had he been advised that the property at 

1009 Ninth Street had been sold to the Merchants 

164 Bank Investment Company for $8,400. jNor had he 

been advised that the Bryant and Heflih Farms had 

been sold for thirteen odd thousand dollars. He first learned 
that such was the situation very recently frorji an exami¬ 
nation of the Minutes of the Investment Company, offered 
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in evidence as Plaintiff’s Exhibit No. 9. He first learned 
that the various properties above enumerated had been 
sold by the Merchants Bank and Trust Company to the 
Merchants Bank Investment Company in Mr. Berry’s of¬ 
fice prior to the institution of the suit. 

Witness was shown a letter written by Rafferty to Berry, 
Plaintiff’s Exhibit No. 6, and said that he had read it in 
Mr. Berry’s office. 

Witness renewed the $50,000 note from time to time, 
but did not know at the time of such renewals that the 
bank had loaned any money to Mrs. Frazer. He did not 
know at such times that the Merchants Bank and Trust 
Company had sold the Frazer notes to the Merchants Bank 
Investment Company for the sum of $125,000; he did not 
know at such times that the Merchants Bank and Trust 
Company had sold to the Merchants Bank Investment Com¬ 
pany the Ninth Street property for $8,400 above the equity. 
He did not know at such times that the bank had sold the 
Brvant and Heflin Farms to the Merchants Bank Invest- 
ment Company for thirteen odd thousand dollars. Witness 
first learned that the Merchants Bank and Trust Company 
had loaned Mrs. Frazer $3,500 to pay the interest on the 
Frazer notes a few days prior to his testimony, when he 

heard Mrs. Frazer make the statement in Mr. Berrv’s office. 

* 

lie did not know that fact at the time he renewed the 
$50,000 note from time to time. 

The witness was then asked: “When did you first learn 
that Mrs. Frazer was unable to pay these notes of $125,- 
000?” The question was objected to by defendant on the 
ground that it does not prove the worthlessness of the 
notes. The objection was overruled and an exception noted. 

The witness answered that he learned this when the 
165 notes matured. If the witness had known that Mrs. 

Frazer was a woman who was unable to meet her 
obligations or pay those notes when they were due, he 
would not have taken them. 

Witness never made a demand on Mrs. Frazer for the 
payment of the notes. “At each time prior to renewing 
the $50,000 note I had a conversation either with Mr. Drury 
or Mr. Bolling, and sometimes both of them were there. 
At each time, prior to signing this note, the conversation 
happened to be with Mr. Drury at the time, he assured me 
there would be some adjustment in the payment of the 
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balance due on this money. ’’ On one occasion witness paid 
$1,000 on the note because Mr. Drury told him that the 
bank examiner was after them about some not^s, and that of 
witness was one of them. He asked witness ^.s a favor to 
them to make a curtail on that, and witness curtailed it 
$1,000. At that time he did not know the bank had loaned 
Mrs. Frazer any money, or that it had solq the various 
properties previously referred to in his testimony for cash. 

He has not made any curtails on the note Jlated July 2, 
1930 because he had talked with counsel and had been told 
not to do it. There has been no demand made on the plain¬ 
tiff for the payment of the note dated July 2\ 1930 by the 
Merchants Bank and Trust Company, or the Federal- 
American National Bank and Trust CompanV. He had a 
conversation with Mr. Ellis of the firm of Ellis, Ferguson, 
Houghton and Gary, which was the result o|f a letter he 
received from Mr. Ellis. He does not knojv which Mr. 
Ellis it was, but the conversation vras in reference to the 
note. When asked to state the substance of the conversa¬ 
tion, witness said that Mr. Ellis talked to him about the 
$50,000 note, and witness told him his position. Witness 
was shown carbon copies of two letters from| Mr. Ellis to 
him, one dated July 15, 1930, and the other d^ted July 24, 
1930. He said he did not remember getting blit one letter, 
and all that he remembered about that was that it re- 
166 quested him to call at his office. His ^|hole conver¬ 
sation to Mr. Ellis drifted into renewing an acquaint¬ 
ance of some years ago more than a business conversation. 
They talked about the note,—witness talk about his side 
of it, and Mr. Ellis talked about the bank’s side| of it. There 
was not any decision made. There were not any demands 
made. 

Mr. Drury called on witness at his office sometime during 
the past year prior to the filing of this suit. 'He told wit¬ 
ness that the bank examiner was expected in the next day 
or a couple of days afterwards, and he wanted to know if 
witness would not give him some additional j security for 
this $50,000 loan. Witness told Drury he had no additional 
security to give him. He also told him that Jie owed him 
$75,000 down there, and that was the meat <bf the whole 
conversation. Mr. Drury promised witness <£ach time he 
w’ould mention that that there would be some adjustment. 
He does not remember the exact words Dijury used in 
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answer to his statement that he owned him $75,000, but he 
distinctly remembers his coming up there and asking for 
additional security and that witness told him he already 
owed him $75,000, and he had no additional security to 
give him. He had discussed the question of $75,000 on 
several other occasions prior to that time. The $75,000 
vras the difference between the $125,000 of notes and the 
$50,000 lie owed the bank. When asked if this was based 
on the theory that he thought the note was worthless, he 
answered, “No sir, I did not.” He did not ask him for 
the $75,000 in that conversation. He said to him, 4 4 You 
already owe me i $75,000. ’ ’ That was in connection with 
these two notes. The Court asked him if that was on the 
theory that they were worthless and he had already re¬ 
ceived $50,000.00, and wanted $75,000.00 to make him 
whole. He answered that in getting these notes witness 
considered he was getting them on Drury’s guarantee. 
Witness was asked when it was that he determined in his 
own mind that the notes were worthless and was demand¬ 
ing that Drurv make him whole. Witness said the 
167 notes matured and were not paid. He was then 
asked if that would not assist him in fixing the time 
of the conversation, and he said it was after that time, 
but he did not know just the date. Drury demanded the 
additional collateral some little time after the $125,000 
notes matured. Witness was shown a letter, signed by him, 
dated November 2, 1929. This letter, together with one at¬ 
tached to it, dated October 30, 1929, were offered in evi¬ 
dence as Plaintiff’s Exhibits No. 12 and 13. These ex¬ 
hibits are as follows: 

Plaintiff’s Fix hi bit No. 12. 

“Merchants Bank and Trust Company. 

Capital & Surplus: $1,250,000.00. 

Peter A. Drury, Chairman of the Board. 

Washington, D. C., November 2, 1929. 

Mr. R. E. Bolling, 

President Merchants Bank and Trust Company, 

Washington, D. C. 

“Dear Mr. Bolling: 

“As you can see from the enclosed letter of the Shell 
Eastern Petroleum Products, Inc., of 1205 Court Square 
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Building, Baltimore, Maryland, I am about to lease and 

refinance my property known as 1423-25-27-29-31 and 33 L 

Street, N. W., to the above concern. I expert to complete 

this transaction in a few days. 

“In this transaction I have added enough to pay the 

indebtedness of my brother to your bank, amounting to 

about $35,000.00, which I agree to pay. I hlso agree to 

give your bank a second mortgage on all of the above prop- 

erv for the amount of $50,000.00, to secure mf present loan 

to vour bank. 

* 

“Yours verv truly, 

“JOSEPH McREYNOLDS.’’ 

i 

168 “Plaintiffs' Exhibit No. 13. 


“Shell Eastern Petroleum Products, Inc., 1205 Court 
Square Building, Baltimore, Md.j 

I 

[seal.] 

Address all communications to the company. 

Cable Address: Sheleastrn. October 30th, 1929. 

“Mr. Joseph McReynolds, 

1701 14th Street, N. W., 

Washington, D. C. 


“Dear Sir: 

I 

“In accordance with our conversation of Yesterday, we 
have agreed that subject to result of an appraisal to be 
made by us the following proposition is submitted for your 
acceptance. 

“That we take over, under a lease to run fpr a period of 
five (5) years with a renewal for an additiojnal period of 
five (5) years at our option, all of the property running 
138' on L Street and running back approximately 190' now 
owned and controlled by you, subject to certain conditions 
agreed upon and that we assist you in financing certain 
obligations now existing against the property. 

“I will advise you as soon as possible of our definite in¬ 
tentions in connection with the negotiations. 

“Yours very truly, 

(Signed) F. H. NIEDRACH. 

FHN :KBM. j 

Main office: 141 Milk Street, Boston, Mass.” 
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The letter of November 2, 1929 was prepared by Mr. 
Drury, and witness signed it in the bank. The property re¬ 
ferred to in Exhibit No. 12 had been in witness’s familv for 
many years, and he wanted to get it re-financed, and had 
gone to Mrl Drury a number of times and talked with 

169 him about re-financing the property. He wanted to 
save it at any cost. That property is not involved in 

this suit. On the next to the last visit he made to Mr. Drury 
the* latter drafted this letter and told witness if he would 
assume the debts of his brother and let the trust that was 
going on the property mentioned in Exhibit No. 12, cover 
the $50,000 loan, then he thought he could get it through this 
way. That was the $50,000 involved in this case. Witness 
was in a position that he had to accept almost anything in 
order to save that property, and he agreed to it and signed 
the letter. Mr. Drury did not re-finance the property 
thereafter and the whole thing died and witness lost the 
property. At the time he wrote the letter of November 2, 
1929, he did not know’ that the bank had sold the Frazer 
notes to the Merchants Bank Investment Company for 
$125,000. He did not know at the time the letter was written 
that it had sold any property to the investment company. 

On cross examination the witness testified that he is fifty- 
seven years old, is in no business and has been out of busi¬ 
ness for approximately eighteen months. The last business 
he was in was the automobile business. Prior to that he 
was in the carriage and wagon business and was a black¬ 
smith for thirtv vears. He has had experience in the car- 
riage and automobile business for a great many years. He 
has bought and sold some real estate, and has been engaged 
in the real estate business for about five years. He bought 
a home a little prior to that. During that five years he has 
acquired possibly seven or eight apartment houses. The 
first apartment house that he owned was the McReynolds, 
which is the apartment house involved in this case. He 
afterwards got five apartment houses from Mr. Rheem. 
They w’ere the Harrowgate, the Windemere, the Guthridge 
and the Flagler; he also had a small building on Twelfth 
Street, and for a few r days had an equity in a building on 
I Street. He did not buy the apartment houses at 

170 all. He did not trade for them. Mr. Rheem turned 
them over to him, and he did not put up a penny on 

them. He did not buy them. He did not have any financial 
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interest in them. You might say that Rheem made him a 
present of them. He held them for a little [while and got 
them in pretty fair repair, and finally they were foreclosed. 
He took them from Rheem and Howe; duriiig this period 
he bought a lot at 14th and R Street- and putj a store on it. 
A little later he got some ground on Kansas Avenue and 
Upshur Street and had a service station therb. He traded 
these on the McReynolds Apartment house. He lost the 
apartments he got from Rheem by foreclosure. He does 
not know of any other properties he lost by foreclosure 
except the family property on L Street. That was because 
of his financial condition and occurred a little after he tried 
to finance it through the Merchants Bank and Trust Com¬ 
pany in November, 1929. At the time he wijote the letter 
of November 2,1929 he was in danger of losing the L Street 
family property and was trying to save it. When asked 
what other property he lost by foreclosure Along in 1928 
before he made the deal on the McReynolds Apartment, 
witness testified that he did not lose any property by fore¬ 
closure. 

Witness has known Whyland Shaffer for quite a little 
while. He is a friend of his son. He did hot authorize 
Shaffer to sell or trade the McReynolds Abartment; he 
first saw Shaffer in respect to this trade when Shaffer 
brought him a proposition involving the McReynolds 
Apartment. The proposition was not in writing, but 
Shaffer told him about it. He told witness he had the 
different pieces of property for sale together with these 
two second trust notes. Shaffer first came tjo him just a 
little prior to this deal, possibly ten days prior. Shaffer 
explained the proposition and witness took it under con¬ 
sideration. The proposition was that he was trading a 
garage on L Street, the Atlantic Building, twfl lots on Half 
Street, an office building in Louisville, Kentucky, two farms 
in Virginia and a second trust of $100,000 and another one 
of $25,000. After he took the proposition under con- 
171 sideration he went in to see Mr. Drury about the 
second trust paper. It was just a few flays after he 
talked to Shaffer. He found Mr. Drury at his office in the 
bank. It was during banking hours and nobqdy was with 
Drury. He does not remember the time, wljether it was 
morning, midday or afternoon. At that time Drury’s office 
was in the bank building on the banking floor, the southeast 
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corner of the room. Witness can not tell how long it was 
before the contract was signed that he talked to Drury. It 
was between the time the contract was brought to him and 
the time it was closed. The contract was closed two or 
three days after he talked to Drury. Witness then testified, 
in answer to a question whether it was not a fact that 
within two or three days after he had this interview with 
Mr. Drury he signed a contract, he said it was between the 
time that he got the proposition and the time the contract 
was closed. Just what dav of the month it vras, or what 
time of the day it was, he was unable to say. He can not 
remember that, i He was giving the time to the best of his 
knowledge. He did not know that he was going to come 
into court and have to recall the time. 

After he saw Drury he did not do anything with respect 
to the properties that he was to take over. He did not ex¬ 
amine the Atlantic Building, nor the Stoneleigh Court 
Garage, although he knew both of those buildings. He had 
lived here all his life. He did not look at 1009 Ninth Street, 
nor the two farms in Virginia, although he happened to 
have an acquaintance who used to own these farms and he 
got information from him about what he had done to them. 
He was asked if he looked into the Louisville office building, 
and said he forgets just how these farms and the Louisville 
office building were figured out as to value. He had a clerk 
at the time who used to do these things for him. He had a 
photograph of the office building which he got from the 
bank. He learned what kind of construction it was 
172 and got a description or photograph of it. Aside 
from this he made no independent investigation of 
that building. After he had the interview wfith Mr. Drury, 
he told him from what he said about these second trust notes 
witness was satisfied to go ahead with the deal and prepare 
his contract. The contract was to cover these various prop¬ 
erties in trade, i His financial situation at that time was 
fairly good. He had just re-financed the McReynolds a 
little time prior to making this deal. Asked if he was in 
default in the payment of the interest on the McReynolds 
Apartment house that was due on January 3, 1929, the wit¬ 
ness said lie did not know that—whether that was all paid at 
the time or not, but he had a very good income from that 
building. He was asked whether there was an amortization 
due on the McReynolds Apartment at the time before he 
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made this deal, and witness answered that) he forgets 
whether it was; that it was to be amortized, bit whether it 
was due at that time, he did not remember. was asked 
whether he was not in default in the payment! of taxes on 
that building, and he replied that he did n^t remember 
whether he owed taxes or not. He did not get the full 
$100,000 which was to be loaned to him on the Atlantic 
Building, but he did not know what the taxes \yere. Asked 
if the deductions from the $100,000 were not njiade because 

7 I 

witness was in default in the payment of interest, default 
in the payment of taxes and default in the payment of 
amortization on that deed of trust, he said, f‘Not neces¬ 
sarily so—no.” He did not recall whether those were the 
deductions or not. He did not demand a loan onj the Atlantic 
Building secured by a second trust. That was the proposi¬ 
tion that was brought to him. He did not rpake any de¬ 
mand for the loan of $50,000.00, secured by collateral of the 
Frazer notes. The proposition that was brought to him by 
Shaffer covered all those things. The Frazeil notes were 
never delivered to witness. He knew he was bor- 
173 rowing $50,000, to be collateraled with these notes. 

He testified that he did not know the $50,000 was com¬ 
ing from the bank, although he gave his note to the bank for 
it. He did not know that the bank had the Frazer notes. He 
did not demand that the notes be delivered to him because 
he did not have any right to do so because then[ was a loan 
on them and they were holding them as collateral. 

Witness was asked: “When was it, if youl say that it 
was a couple of days after your interview with Mr. Drury, 
that you signed a contract?” And answered, “Some time 
between the date that I got the proposition and |:he date the 
contract was signed, I suppose.” He was in tlije bank pos¬ 
sibly an hour at the time of the signing of the contract. He 
does not recall whether anybody went to the bank with him 
or not. After the contract was read and satisfied it was 
signed. He does not know how long prior to the signing of 
the contract that he knew Mr. Drury personally. It was 
quite sometime. He does not know when he fir$t met him. 
Drury’s brother and witness were good friends. He had 
had business transactions with Drury prior to this inter¬ 
view that witness had with Drury two or three ^lays before 
the contract w T as signed. Witness had an account at the 

bank at one time. He does not recall any dirqct business 

l 
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with him. Drury used to deal at his place when he had a 
carriage and wagon shop. He had personal contact with 
him at witness’s place of business quite a few years before 
he interviewed him in connection with this transaction. He 
does not remember that he had any contract with him be¬ 
tween the time he went out of the carriage business and 
the time of the conversation just prior to the signing of 
the contract. He had been out of the carriage and wagon 
business for about ten years. He was not introduced to Mr. 
Drury by Mr. Shaffer on the day that they met to sign the 
contract because he had met him a long time before that, 
although he does not know how manv vears. 

174 Witness was shown the original Bill filed in this 
cause and identified his signature to the Bill and to 
the Affidavit. Witness supposes that the paper was read 
over to him and that he knew the contents of it. At the 
maturity of the notes witness found out that they were “no 
account” when they were not paid. They came due in 
April, 1929. 

Witness was shown the Amended Bill and identified his 
signature to the Bill and Affidavit. He read the Amended 
Bill over. Witness’s attention was called to the following 
allegation of the Amended Bill: “That said bank and the 
said Drury knew the said notes to be worthless and of no 
value, which fact was wrongly and fraudulently concealed 
by said defendants, and each of them, from the plaintiffs, 
for the purpose of injuring and defrauding the plaintiffs 
of their property, and plaintiffs aver that they had no 
knowledge that i said Frazer notes were worthless and of 
no value until long after the transfer of said McReynolds 
Apartment to the D. C. Realty Company.” The witness 
was asked what he meant when he said that he had no 
knowledge that the Frazer notes were worthless until long 
after the transfer of the apartment house to the D. C. 
Realty Company, and he answered that he could explain 
that best by telling that he went into Mr. Berry’s office and 
he had a paper there that showed that these notes had been 
sold for $125,000. He was asked how long after the trans¬ 
fer of the property it was that he found out the notes were 
worthless and whether it was in 1930, and he answered, 
“Just sometime prior to the filing of the suit.” 

Witness’s attention was called to a part of paragraph 11 
of the original bill as follows: “And the plaintiffs aver 
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that relying wholly and solely upon said representations of 
the said Drury, said Merchants Bank & Trust (jJompany and 
said Merchants Bank Investment they agreed to accept and 
did accept said notes of said Frazer in part payment 
175 of their interest in the McKeynoldsj Apartment 
house; and the plaintiffs aver that shortly after ac¬ 
cepting said notes they learned same to be worthless and of 
no value.’’ His attention was called to the discrepancy in 
the allegations of the original and amended bills in the par¬ 
ticulars above mentioned, and asked which was! correct, and 
he testified that when the contract was signed he thought 
the notes were worth their face value; that shortly after, 
during the month of April, when the notes ipatured and 
were not paid, he went in and saw Mr. Druiy about the 
notes and Mr. Drury told him they would be adjusted. Wit¬ 
ness did not know what Drury meant by thejir being ad¬ 
justed. He supposes he meant paid. He was ^sked if that 
was his explanation of the difference in the allegations in 
the two bills, and answered , 41 That is what happened. ’ ’ He 
was asked why the notes were worthless and of no value, 
and answered, “Well, I had not gotten th^ money for 
them.” He was asked if he did anything abodt collecting 
them, and answered, “I went in to call on him!about them, 
yes, sir.” That was all he could do. This $125|000 of notes 
were secured by second trust on the Cambridge Apartment 
House, subject to a first trust of $200,000. He {was asked if 
the Cambridge was not worth the second trustj, and he an¬ 
swered that he did not think at that time ajiy property 
would be worth the second trust if it were sold at auction. 
He did not take this property in very much consideration. 
He had taken the notes and how the notes were represented 
to him principally. He was not concerned so j much about 
the property. He did not tell Drury in his interview with , 
him that he considered the property worth tlfe full value 
of the notes and that it was immaterial to the witness who 
the maker was. He does not know what the property would 
have been worth. He had no way of arriving jat the value 
of it. He did not make any inquiry as to the value of the 
property before he took the notes, but was giiided by his 
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recommendation. He was not familiar with the 

176 property, did not look it over and had never been in 
it at that time. He relied upon what Drury said 

rather than look at the property. 

Witness was shown an application made by him to the 
John Hancock Mutual Life Insurance Company, dated Sep¬ 
tember 25, 1929, for a loan on the Cambridge Apartment 
house, and admitted his signature to the application. The 
application contained a statement: “Valuation of the 
owner, buildings, land and building total $360,000.” Wit¬ 
ness said he signed the application in blank, but did not put 
any figures on it at all. He did not authorize anybodv to 
put the figures ori. He signed the application for a loan on 
the building, but did not put any figures on it—he accepted 
the loan. He was applying for $160,000 or $165,000 and 
he got that amount secured by a first trust on the Cam¬ 
bridge. He signed the application in blank because it was 
the form they had. They gave him the application and he 
signed it. He did not know who gave it to him, a clerk there 
in the office at Boss & Phelps; he did not sign it in Boss & 
Phelps’office. He thinks he signed it in his office. He does 
not know whether he had it a long or a short time before 
signing it. He does not know anything about it. He got 
it from the office of Boss & Phelps. He thinks it was sent 
to him. He forgets how it came to him exactly, but he is 
quite sure he did not go after it. His former testimony to 
the effect that he took it to his office when he got it was 
recalled to him, and he answered, “Well, you know people 
making loans come around all the time. It is very possible 
that this man had it in his pocket and left it with me; it 
might have been mailed to me—I do not know.” He does 
not know the name of the man who gave it to him. In this 
case it was perfectly all right to sign it because he was after 
a loan, and that was an application for the loan. 

After lie signed the paper he thinks he sent it to 

177 the office of Boss & Phelps. He does not know 
whether he mailed it or carried it, but it was sent 

in blank. It was sent for the purpose of getting a loan. 
Boss & Phelps knew the amount of loan witness wanted 
and they filled it in accordingly, he presumed. He had 
talked to this man that had charge of that branch of the 
business of Boss & Phelps. He could not recall his name. 
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He talked to him sometime prior to the signingiof the appli¬ 
cation. He does not know the date on which pe signed it. 
He was asked if he knew anything about thg paper, and 
replied that he knew he had the application ajid he signed 
it for a loan of $165,000. That was not a second trust loan; 
that was to try to cover the first trust. The fi^st trust had 
been foreclosed some months prior to that. Witjness’s atten¬ 
tion was called to certain lead pencil figures oh the applica¬ 
tion, and said he did not know in whose handkvriting they 
were. Witness does not remember whether he;sent the ap¬ 
plication in, carried it in or sent it in by a cleifk, or mailed 
it. “It was one of the three ways but I can’t tell you which 
way it went.” The paper was not prepared py Whyland 
Shaffer under witness’s direction and carried liy Shaffer to 
Boss & Phelps. He does not recall delivering it! to Whyland 
Shaffer. j 

Witness does not know whether he is acquainted with 
William King at Boss & Phelps or not. He dpes not know 
him by name but might know him by sight. Witness got 
his loan of $165,000 from the John Hancock JVIutual Life 
Insurance Company. It was not paid to witness direct. It 
was paid to Mr. Stetson. He is vice president and trust 
officer of the National Savings and Trust Coippany. Wit¬ 
ness signed the deed of trust securing the! loan. The 
money was paid to Mr. Stetson because they field the first 
trust on the property. Witness had no interest)in the prop- 
ertv whatsoever when he signed the deed of thust. It was 
a friendlv arrangement between Mr. Stetson and the wit- 
ness. Witness had no financial interest in the prop- 
178 erty at the time. Mr. Stetson had bid the property 
in for the National Savings and Trust Company 
when it was sold under the first trust. Then | witness got 
the property back from those people for the first deed of 
trust regardless of the value of the property. Witness in 
explanation of the last statement said he happened to be in 
the bank building and knew Mr. Stetson quite well. He was 
friendly to witness and asked if he had an^ mechanics 
working. McReynolds said he had. Mr. Stetson said if 
witness would take his men up to the Cambridge and get it 
in shape, that they would let him keep the rents as he went 
along and he might make something out of that that way, 
and witness did that. He thought it over. The place was 
in horrible condition, and witness put mechanics in there, 



148 


FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 


painters, paper bangers, floor scrapers, and so on, and got 
the building in a livable condition and finally filled it with 
tenants. When he started that work thev had out of sev- 

mt 

enty-odd apartments, about eighteen of them occupied, and 
they were undesirable people. So he had to start off with 
the building empty. He got the building in fine shape, like 
new, and after it was all like new, then Mr. Stetson put 
the proposition up to him that he might in some way pay 
them back their first trust and take hold of the building 
and try to make something out of it. So that accounts for 
the application for the loan. 

The National Savings and Trust Company trust on the 
Cambridge was $150,000; then there was a junior trust to 
one of their customers for $50,000, which made up the trust 
of $200,000, which was foreclosed. Witness was at the 
foreclosure sale. Mr. Rafferty, Mr. Shaffer, Mr. Hoover 
and Mr. Stetson were also there. 

Witness does not think he applied to the Merchants Bank 
and Trust Company to assist him in re-financing this prop¬ 
er! v. lie thinks Mr. Shaffer was the instigator of that 
because he thought they ought to do it. Witness was asked 
if he didn’t ask Mr. Rafferty and if Mr. Rafferty didn’t go 
with him to see Mr. Stetson to make this arrange- 

179 ment so that he (witness) could retain that property 
by a conveyance from the Mortgage Company which 

had bought it in. Witness replied that to the best of his 
recollection he never went with Mr. Rafferty any place. He 
was then asked if it wasn’t then understood that they would 
reconvey the property to witness and if, in the meantime, 
he was not anxious to restore the property and put it in 
a rentable condition and if it was not the suggestion of 
witness that he could put what mechanics he had in the 
building for that purpose, and witness replied, “No, sir; 
I didn’t think it was possible for it.” 

The application to the John Hancock Mutual Life Insur¬ 
ance Company was marked for identification as Defendants’ 
Exhibit No. 1. 

The plaintiff then introduced in evidence, as Plain- 

180 tiffs’ Exhibit No. 14, the contract of consolidation 
between the Federal-American National Bank and 

Trust Company and the Merchants Bank and Trust Com¬ 
pany, which is as follows: 
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“Whereas, this Board at a special meeting held on the 
10th day of September, 1930, adopted a resolution agreeing 
to consolidate this Company with the Fedepal-American 
National Bank upon the terms that there shall be issued to 
the shareholders of this Company four (4) shares of the 
capital stock of the Federal-American National Bank of 
the par value of $100.00 per share out of a total capital 
stock of $2,000,000.00 for each ten (10) shares of the stock 
of this Company held by such shareholders; &nd 

4 4 Whereas, the Board of Directors of the Federal-Ameri¬ 
can National Bank at a special meeting of said Board held 
on the 16th day of September, 1930, passed a resolution 
agreeing to consolidate that bank with this Company un¬ 
der the terms above mentioned, with the modification that 
in the event the Federal-American National Bank should 
change its shares from $100.00 par value t6 $20.00 par 
value, then and there should be issued for the purposes 
of such consolidation to the shareholders of tijis Company 
two (2) shares of the capital stock of the Federal Ameri¬ 
can National Bank of the par value of $20.00 per share out 
of a total capital stock of $2,000,000.00 for e^ch one (1) 
share of the capital stock of this Company held by its share¬ 
holders; and 

“Whereas, in the written agreement of consolidation 
heretofore duly signed by a majority of the Board of Di¬ 
rectors of said Federal-American National Bank and a ma¬ 
jority of the Board of Directors of this Company, it is 
provided that the par value of the stqck of said 
181 Federal-American National Bank shall be changed 
from $100.00, its present par value, to $20.00 par 
value; I 

“Therefore be it resolved, that this Board does hereby 
agree that this Company consolidate with said Federal- 
American National Bank upon the following tqrms: That 
there shall be issued to the shareholders of this Company 
two (2) shares of the capital stock of the Federal-American 
National Bank of the par value of $20.00 per share out of 
a total capital stock of $2,000,000.00 for each share of the 
stock of this Company held by such shareholders. 

“Be it further resolved, that the written contract of con¬ 
solidation duly signed by a majority of the merribers of the 
Board of the Federal-American National Bank and a ma- 

I 
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jority of Uic members of the Board of this Company in 
the following words and figures: 

Agreement of Consolidation Between Federal-American 
National Bank of Washington and Merchants Bank and 
Trust Company, under the Charter of Federal-American 
National Bank of Washington, under the Title of “Fed¬ 
eral-American National Bank and Trust Company of 
Washington.” 

‘ ‘ This agreement, made between the Federal-American 
National Bank of Washington, a banking association or¬ 
ganized under the laws of the United States, with capital 
stock of $1,600,000.00 divided into 16,000 shares of $100.00 
each, and Merchants Bank and Trust Company, a banking 
association organized under the laws of the District of Co¬ 
lumbia, with capital stock of $1,000,000.00, divided 
182 into 10,000 shares of $100.00 each, each located in 
Washington, D. C., and each acting pursuant to a 
resolution of its Board of Directors and by a majority of 
said Boards, pursuant to the authority given by, and in 
accordance with the provision of an Act of Congress of 
the United States, entitled ‘An Act to Provide for the Con¬ 
solidation of National Banking Associations’, approved on 
the 7th day of November, 1918, and amended on the 2’5th 
day of February, 1927, witnesseth as follows: 

Section 1. 

“Federal-American National Bank of Washington and 
Merchants Bank and Trust Company are hereby consoli¬ 
dated under the charter of the first named bank, as hereby 
modified, and the articles of association of said first named 
bank arc hereby amended so as to conform with this agree¬ 
ment. 

Section 2. 

“The name of the consolidated association shall be: 
‘Federal-American National Bank and Trust Company of 
Washington,’ and the first article of the articles of associa¬ 
tion of the Federal-American National Bank of Washing¬ 
ton is hereby amended so as to provide for the change in 
title. 

“The place where its banking houses and offices shall be 
located and its operation of discount and deposit carried 
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I 

I 

on and its general business conducted, shall be in the Dis¬ 
trict of Columbia, its main office being located at number 
619 Fourteenth Street, Northwest, in the City; of Washing¬ 
ton, District of Columbia, with branches in the District of 
Columbia at the following locations: 1931 Pennsyl- 

183 vania Avenue, N. W.; northeast corner of 12th and 
Newton Streets, N. E., such branches being now 

branches of the Merchants Bank and Trust Company and 
all such branches being in active operation February 25, 
1927. | 

Section 3. 

i 

“The fifth article of the articles of association of the 
Federal-American National Bank of Washington is hereby 
amended so as to increase its capital stock ^rom $1,600,- 
000.00 to $2,000,000.00, which is to be the aifiount of the 
capital stock of the consolidated association. 

“The amount of the capital stock of the consolidated as¬ 
sociation shall be $2,000,000.00, divided into 100,000 shares 
of $20.00 each, subject to the right to change! the amount 
of said capital hereafter as is now or shall hereafter be 
authorized by law. 

“On the date of the consolidation its surplus shall be 
$1,000,000.00, and its undivided profits not less than $500,- 
000.00. Said capital, surplus and undivided profits at the 
date of consolidation shall then aggregate not less than 
$3,500,000.00. j 

Section 4. 

■ 

“Of the capital of the consolidated bank, 8Q,000 shares 
shall be allotted to the present shareholders of the Fed¬ 
eral-American National Bank of Washingtoij, being five 
shares of $20.00 par value for each share of $100.00 par 
value now held by them, and 20,000 shares shall be allotted 
to the present shareholders of the Merchants Bank and 
Trust Company, being two shares of $20.00 par value for 
each share of $100.00 par value now held by them. 

Section 5. 

“Federal-American National Bank of Washington shall 
furnish net assets above all liabilities qf that asso- 

184 ciation equal to not less than $2,700,000.00 of the 
capital, surplus and profits of the consolidated bank, 
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and Merchants Bank and Trust Company shall furnish net 
assets above all liabilities of that association equal to not 
less than $800,000.00 of the capital, surplus and profits of 
the consolidated bank. 


Section 6. 

4 ‘All assets of either association at the date of consoli¬ 
dation shall pass to and vest in the consolidated associa¬ 
tion, and the consolidated association shall be responsible 
for all of the liabilities of every kind and description of 
each of the consolidating associations existing at the date 
of consolidation. 

Section 7. 


“The Board of Directors of the consolidated bank shall 
consist of not fewer than five nor more than fifty share- 
holders,'and the third article of the articles of association 
of Federal-American National Bank of Washington is 
hereby amended so as to provide that its Board of Direc¬ 
tors shall consist of not fewer than five nor more than fiftv 


shareholders. 

“The following named 
Board of the consolidated 
vear: 

mt 

Abbot, Chas. G. 

Adams, Byron 8: 

Baltz, E. C. 

Barr, Lester A. 

Brenizer, W. F. 

Brown, Walter A. 

Clapp, John H. 

Brown, Wm. J. 

185 Clarke, A. L. 

Cohen, Myer 
Cooper, Wm Knowles 
Crowlev, John T. 

Dolph, John 
Eynon, Wm. John 
Galliher, C. E. 

Galliher, W. G. 

Gans, Isaac 
J. J. Drurv 
Harrv E. Allen ■ 


directors shall constitute the 
bank for the remainder of the 

Gichner, Fred S. 

Ham, William F. 

Harris, George W. 

Hill, WillianTA. 

King, Harry 
Lambert, Wilton J. 

Lee, Ralph W. 

Marks, Arthur D. 

Newbold, John L. 

Poole, John 

Scott, Dr. James Brown 
Shea, Jas. F. 

Tobriner, Leon 
Walker, Geo. E. 

West, L. Perry 
White, Dr. Chas. S. 

Wilson, Lloyd B. 

Wm. E. Leahy 
J. Ernest Mitchell 
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Noble P. Barnes 
Harry R. Carroll 
Peter M. Dorsch 
Peter A. Drury 
Mark F. Finley 
C. Francis Jenkins 


Alvin L. Newmyer 
Daniel J. O’Brfen 
Frank O’Hara 
Joseph A. Rafferty 
Lewis M. Thayer 
John Zanier 


Section 8. 

This consolidation shall become effective when it shall 
have been ratified and confirmed by the affirmative vote of 
the shareholders of each of said association^ owning at 
least two-thirds of its capital stock outstanding, at a meet¬ 
ing to be held pursuant to call of the Directors heretofore 
made, and shall have been approved by the Comp- 
186 troller of the Currency of the United States. 

Witness the signatures and seals of said associa¬ 
tions, this 16th day of September, 1930, each hereunto set 
by the President and attested by the Cashier, pursuant to 
a resolution of the Board of Directors, acting b^ a majority 
thereof, and witness the signatures hereto of a majority 
of each of said Boards of Directors. 

FEDERAL-AMERICAN NATIONAL 
BANK OF WASHINGTON, 

(Signed) By JOHN POOLE, j 

President. 


Attest: 

(Signed) CHAS. D. BOYER, 

Cashier. 


[seal of bank.] 


C. G. Abbot, Byron S. Adams, E. C. I^altz, W. F. 
Brenizer, Walter A. Brown, W. J. Brown, John 
T. Crowley, Wm. J. Eynon, C. E. Galliher, W. G. 
Galliher, Wm. F. Ham, Wm. A. Hill, Harry King, 
Arthur D. Marks, John Poole, Leon Tobriner, 
James F. Shea, Geo. E. Walker, L. Perry West, 
Chas. S. White, Lloyd B. Wilson, James Brown 
Scott, j 

Directors of the Federal-American 

National Bank of Wdshington. 

MERCHANTS BANK AN!} TRUST 
COMPANY, 

(Signed) ByROLFE E. BOLLING, 

• ' 

President. 
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Attest * 

(Signed) F. P. HARMAN, Jr., Secy. 

[seal of bank.] 

L. E. Schreiner, Joseph A. Rafferty, Mark F. Fin¬ 
ley, C. Francis Jenkins, J. J. Drury, James L. 

187 Sherwood, Lewis M. Thayer, D. J. O’Brien, F. P. 
Harman, Jr., Frank E. Ghiselli, J. Ernest Mitch¬ 
ell, William E. Leahy, E. Gerstenberg, Peter M. 
Dorsch, Alvin L. Newmyer, Henrv E. Allen, R. E. 
Bolling, 

Directors of Merchants 
Bank and Trust Company . 

City of Washington, 

District of Columbia, ss: 

On this 16th day of September, 1930, before me, a No¬ 
tary Public for the City and District aforesaid, personally 
came John Poole, as president, and Chas. D. Boyer, as 
Cashier of Federal-American National Bank of Washing¬ 
ton, and each in his said capacity acknowledged the fore¬ 
going instrument to be the act and deed of said associa¬ 
tion and the seal affixed thereto to be its seal; and came 
also C. G. Abbot, Byron S. Adams, E. C. Baltz, W. F. Bren- 
izer, Walter A. Brown, W. F. Brown, John T. Crowlev, 
William John Eynon, C. E. Galliher, W. G. Galliher, Wil¬ 
liam F. Ham, William A. Hill, Harry King, Arthur D. 
Marks, John Poole, Leon Tobriner, James F. Shea, George 
E. Walker, L. Perry West, Charles S. White, Lloyd B. Wil¬ 
son and James Brown Scott, being a majority of the Board 
of Directors of said association, and each of them acknowl¬ 
edged said instrument to be the act and deed of said as¬ 
sociation and of himself as a director thereof. 

Witness mv official seal and signature this dav and year 
aforesaid. 

(Signed) MILLARD S. YE ATM AN, 

[seal of notary.] Notary Public, D. C. 

My Commission expires Oct. 6, 1931. 

188 City of Washington, 

District of Columbia , ss: 

On this 18th day of September, 1930, before me, a No¬ 
tary Public for the City and District aforesaid, personally 
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came Rolfe E. Bolling, as President, and Frhnk P. Har¬ 
man, Jr., as Secretary of Merchants Bank and; Trust Com¬ 
pany, and each in his said capacity acknowledged the fore¬ 
going instrument to be the act and deed of siaid associa¬ 
tion and the seal affixed thereto to be its seal; and came 
also L. E. Schreiner, Joseph A. Rafferty, Mark F. Finley, 
Lewis M. Thayer, D. J. O’Brien, F. P. Harmaij, Jr., Frank 
E. Ghiselli, J. Ernest Mitchell, C. Francis Jenkins, J. J. 
Drury, James L. Sherwood, William E. Leahy, E. Gersten- 
berg, Peter M. Dorsch, Alvin L. Newmyer, Harry E. Allen, 
R. E. Bolling, being a majority of the Board d)f Directors 
of said association, and each of them acknowledged said 
instrument to be the act and deed of said association and 
of himself as director thereof. 

Witness my official seal and signature this d^y and year 

o ffiTPSP i ^ 

(Signed) CHARLES J. CRljJMP, 

[seal of notary.] Notary Putyic, D. C. 

My commission expires Jan. 28th, 1933. 

Be and the same is hereby agreed to as the basi^ of the con¬ 
solidation of said Federal-American National 1 Bank and 
this Company upon its ratification and confirmation by two- 
thirds of the capital stock of this Company outstanding.” 


189 


not. 


Mr. Rafferty read the contract to witness. After it was 
read and satisfactory it was signed. They were there pos¬ 
sibly an hour at the time the contract was signed. They 
had to wait a little while for Mr. Raffertv to bring 
the contract down. Witness is not positive wdiether 
Mr. Drury was waiting for him when he got there or 
Mr. Shaffer was there, interested with witness in 
closing the deal. Mr. Boone was there. Witnejss does not 
recall all the people who were there. The contract was not 
there when he first arrived. Mr. Rafferty brought it in 
afterwards. Witness had to sign the contract.! He knew 
Drury signed it and Shaffer signed it. Mr. Meany signed 
it; Mr. Macnichol signed it; Mrs. McReynolds signed it at 
witness’s home. It was brought out there for her signature. 
Mr. Rafferty read the contract and it was afterwards 
brought out there and witness’s wife signed it. Witness 
did not see the first draft of the contract. He does not 
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know anything about any other contract except the one 
he signed. 

Witness was asked if Mr. Rafferty did not say that the 
original contract presented had to be re-written and wit¬ 
ness’s wife made a party to it because of the various pieces 
of property that were to be conveyed to witness held in 
different title ownership and he did not want to go to the 
trouble of assembling and making those conveyances and 
then witness to be able, or his wife refuse, to join in the 
contract for the conveyance of the McRevnolds Apartment 
house. Witness replied, ‘‘ There is only one contract that 
I know anything about.” He "was then asked if Mr. Raf¬ 
ferty didn’t tell him that and he replied, “I don’t know as 
he did. I suppose my wife had to sign the contract.” He 
was then asked to reply yes or no, and replied, ‘‘No.” Wit¬ 
ness went to see Drury a day or two prior to the signing 
of the contract. | Witness does not know whether the con¬ 
tract had been prepared at that time or not. He went to 
Drury to ask him about these notes because he was the 
president of the bank and witness supposed that was the 
right place to go to get information. Witness supposed 
Drury would know all about them. He was one of the 
partiesjto this_deal. Nobody toldfwitness that Drury 
190 knew^anything about the notes. Nobody told him 

that the bank was a party to the deal. 

Witness did not go to any other bank because he did not 
think it was necessarv. 

mt 

The attention of witness was called to the letter of No¬ 
vember 2, 1929 (Plaintiffs’ Exhibit No. 12). He remem¬ 
bers signing that letter. His attention was called to his 
testimony on page 205 of Record, in which he explained the 
circumstances surrounding the signing of this letter, and — 
which he said that he had gone to Mr. Drury a number of 
times and talked to him about refinancing the family prop¬ 
erty on L Street, and that on the next to the last visit he 
made there Mr. Drury drafted this letter and told witness 
that if he would assume the debts of his brother and let this 
trust go on the property to cover this $50,000, that he 
thought he could get it through this way. Witness was 
then asked if he had not arranged to refinance the prop¬ 
erty when lie signed the letter of November 2d, to which 
he answered, “no.” He was trying to refinance it, but had 
not arranged it. He was asked what he meant when he 
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wrote in the letter, “As you can see from the enclosed let¬ 
ter of the Shell Petroleum Products, Inc., 1205 Court 
Square Building, Baltimore, I am about to refinance my 
property known as 1423-25-27-29-31 and 33 L Street, N. W., 
to the above concern. I expect to complete this transaction 
in a few days. In this transaction I have addeli enough to 
pay the indebtedness of my brother to your bank amount¬ 
ing to about $35,000, which I agree to pay. I also agree to 
give your bank a second mortgage on all the above prop¬ 
erty for the amount of $50,000 to secure my present loan 
to your bank.” Witness was asked what he me^nt by writ¬ 
ing that he had leased and refinanced the property and 
was going to give the bank a second trust on that property 
to secure the amount that his brother owed them and also 
to secure this note for $50,000. To this question, the wit¬ 
ness answered, “That is the outcome of 4 lot of con- 
191 versations that I had down there with ]^!r. Bolling 
and Mr. Drury about the $50,000 and the $35,000 
my brother owed them.” Witness was asked .whether he 
was sincere when he signed the letter, and he replied, “I 
had to be to get this loan through. There wercj still nego¬ 
tiations at that time with them to refinance the property. 
I never went to anybody else about it.” 

Witness was then asked if he had not arranged with the 
Shell Eastern Products Company to refinance th^ property, 
to which he answered, “No, sir.” Witness was trying to 
arrange with the Shell Eastern Company to lease the prop¬ 
erty. He was asked why he said that he was going to do 
these things and had refinanced the property and was go¬ 
ing to secure the loan in this way, and replied* “Mr. To- 
briner, during any of my conversations with Drury I was 
sure as I was living that he was going to refinance that 
property for me.” He signed the letter becausje that was 
what they wanted. He did not know for what purpose 
they wanted it. They asked witness to sign the fetter. He 
read it over before he signed it and knew what was in it 
and gave them the letter from the Shell Petroleum Prod¬ 
ucts with the letter. j 

Witness was asked the following question: “Is it not a 
fact that Mr. Bolling, the President of the bank, had been 
repeatedly after you with respect to the payment of that 
$50,000 note, as also with respect to the payment of the 
$35,000 owed by your brother to the bank, and that you had 
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repeatedly promised to arrange tliat and secure that, and 
they had never been able to get hold of you for that pur¬ 
pose, and when you did come down there they suggested 
that you put it in writing this time, and you agreed 
to do it?” 

To this question the witness answered, “Why, Mr. To- 
briner, I never promised them I would pay them any 
$50,000.” 

The only thing he ever did on that was to pay the inter¬ 
est, and he did that each time because he thought 
192 they were going to make this $75,000 good and he 
understood it so. Thev told witness that if he would 
sign the letter of November 2d they thought surely they 
could refinance witness’s property that had been in his 
family for manv vears. Thev told him that this letter 
would help them to refinance it, that they would take it up 
with the committee and show this letter to the committee. 

On a number of occasions when witness curtailed the 
$50,000 note or renewed it or paid interest on it, he spoke 
about an adjustment. He did not know anything about the 
means or the mode of adjusting it or anything about bank¬ 
ing. He did not know how they handled those things. He 
did not suggest how they could adjust it. He did not make 
them any proposition or suggestion, and they made no sug¬ 
gestion to him as to how it could be adjusted. 

Witness’s attention was called to his previous testimony 
on cross-examination, in which he said he did not have any 
financial interest in the five apartments purchased from 
Rheem, and that you might say Rheem made him a pres¬ 
ent of them and that witness held them for a little while 
and got them in good repair and finally they were fore¬ 
closed on him. The Lombardy Apartment house was one 
of these properties. He never put any cash in these apart¬ 
ment houses. The property was in Joseph Hower’s name, 
but the transaction was handled by Mr. Rheem. He did 
not turn $80,000 or $90,000 over to Hower in this transac¬ 
tion. There was a mortgage put on the Lombardy, but 
he did not know for what purpose. He does not know what 
became of the proceeds of the mortgage. Witness was the 
owner of the Lombardy for a very short period. Witness 
had no beneficial interest in the Lombardy up to that time. 
Witness did not know whether he put the $90,000 trust on 
or whether Mr. Hower put it on. 
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Mr. Rafferty did not accompany witness at his request 
to call on Mr. Stetson, trust officer and vice president of 
the National Savings and Trust Company, after the 

193 sale of the Cambridge Apartment. Witness did not 
go with Mr. Rafferty to see Mr. George Fleming 

of the Union Trust Company for the purpose of refinancing 
the Cambridge Apartment house. 

Witness took charge of the Cambridge Apartipent at the 
request of Mr. Stetson and repaired it under ah arrange¬ 
ment that he could have the rents. It was a friendly ar¬ 
rangement he had with Mr. Stetson, that he could put me¬ 
chanics in there and get the rent out of it. Thht is all he 
was to get. Mr. Stetson conveyed the property to him 
about eight months afterwards; in order to sell the prop¬ 
erty it was turned over to witness and sold right away. He 
did not have any title in the property while he vfas repair¬ 
ing it. The property was to be traded to a new owner, and 
Stetson deeded it to witness in order that witriess might 
get the property that was coming in trade. It }vas just a 
friendly act of Mr. Stetson that witness might get some¬ 
thing out of his efforts. Up to that time witness had lost, 
and finally lost after the whole transaction was Completed, 
about $5,200 or $5,300. Witness did not have title to the 
Cambridge when he signed the application to the John 
Hancock Life Insurance Company for a loan, 'fhe appli¬ 
cation was made because he could get the title to the place 
for the purpose of selling it if he could get a loati through 
large enough to refinance it and meet the loan th$ National 
Savings and Trust Company had. Witness got the loan 
from the John Hancock Company. This loan was not 
enough. There was a Mr. Pickford who had a jupior trust. 
Altogether the trusts on the building were $200,000 of 
which the National Savings and Trust Company had $150,- 
000 and Mr. Pickford had $50,000. Witness got $165,000 
from the insurance company, and then adjusted with Mr. 
Pickford for the balance of it. It was deeded to witness 
finally. j 

Witness was asked what he did with the property after 
he got it, and answered that all those thilngs were 

194 handled principally by Mr. Stetson and it was traded 
to Mr. Dean; and what they gave witness taras some 

vacant ground leading way up from the Reservoir up there, 
and some property on 32d street which was foreclosed on 
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witness; and when he got through with the transaction he 
had lost more money instead of helping himself any to get 
on his feet. 

Witness was asked if he did not get in the trade from 
Dean ten lots in Square 1370 and eight lots in Square 1372, 
and Lot 17 in Square 1271—1517 Wisconsin Avenue, all 
free of encumbrance; and witness answered, “No, that is 
not correct.” Dean did not deed to witness the property 
just mentioned. He conveyed to him what was practically 
a stone quarry and one piece of property on Wisconsin 
Avenue. Dean did not pay witness any cash. The $60,000 
put up by Dean went back to Mr. Pickford, not to witness. 
Witness did not borrow any money on the property re¬ 
ceived from Dean. Witness admitted executing a deed of 
trust to the National Savings and Trust Company dated De¬ 
cember 3, 1929 to secure the sum of sixteen odd thousand 
dollars to Pickford. It was not for money loaned; it was 
back taxes and interest and stuff of that kind in this trans¬ 
action, and witness did not have any money, so they put a 
trust to the National Savings and Trust Company dated De¬ 
ceived from Dean. He was asked if he did not borrow 
$8,000 on top of that, and answered, “It took all of that 
to do what I have just stated”; that this money did not 
come to him; he did not get a penny out of it. It was just 
trust to satisfv Pickford. 

The attention of witness was called to an allegation of 
Paragraph 18 of the amended bill, in which he averred that 
the D. C. Realty Company conveyed the Ninth Street prop¬ 
erty to witness, and that witness in due course reconveyed 
the property to the Merchants Bank and Trust Company in 
consideration of, and as part payment of commissions pro¬ 
vided for in said contract,—and was asked when he 
195 signed a deed conveying that property to the Mer¬ 
chants Bank and Trust Company. Witness said he 
never signed the deed. When he was asked why he alleged 
in his bill that he conveyed it, he said it was turned over 
as part of the contract that they would take the property 
as part of the commission. Witness did not write the bili. 
Witness got the $50,000 for which he gave his collateral 
note secured by the Frazer notes. He got it in three pay¬ 
ments from the bank. It was the agreement that they 
would loan witness that much money on it. He does not 
recall the date when he got the first $25,000, but possibly 
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I 

i 

got the entire $50,000 between the 6th of February and the 
8th of April, 1929. Witness was asked whether he was to 
get the entire amount at one time or whether it was not 
to be given to him in a period of sixty days hfter the date 
of the contract, and he answered that Mr. Drury said 
he did not have the money available right b wa Y and he 
asked witness not to demand it right off. Witness thinks 
two notes were given, and then on a third ndte it was all 
put into one note when the notes came due^ When the 
consolidated note came due witness paid the interest on it 
and gave a new note for sixty days. He renewed this note 
for sixty days every time. There came a tiniie when wit¬ 
ness could not pay the interest. He does ndt remember 
the date. There was a time when witness paid something 
on account of the note. It was rather difficult to do it, but 
Mr. Drury told witness that the bank examiners were after 
him about the witness’s note and some others and asked 

I 

witness to favor him by curtailing the note as much as he 
could; and witness finally got together $1,000 and gave 
a new note for $49,000. If the note was increased after¬ 
wards to $50,000 it was the accumulation of interest that 
did it. They did not give witness back that $1^000. What 
the accumulation of interest was was added on to the body 
of the note and that made the difference. Witness does 
not know what the interest was, but he knbw he never 
196 got any money back from it. 

Witness then renewed the note sometime during 
1930. Several times he was unable to pay the interest on 
it and it was added to the note. When the notje came due 
on May 8, 1930 he added to the note whatever the accumu¬ 
lation of interest was; and when the note camb due again 
on May 22d he was unable to pay the interest ahd renewed 
it again for principal and interest, which tobk it up to 
June 4, 1930. And then when it became due he was not 
able to pay the interest and raised it to $50,48^. On July 
2d, when it came due again, witness was unable to pay the 
interest or any part of the principal and renewed it for 
$50,737.21, payable the 1st of August, 1930. Witness does 
not know about the increase. They did the figuring down 
there, and whatever they put on it, he does not know 
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whether it was correct or not. He signed the notes and 
had confidence enough in the bank to think it was right. 

Witness does not recall receiving any letters from the 
bank or anybody on its behalf, calling his attention to the 
non-payment of his note for fifty odd thousand dollars. 
He got a letter from Mr. Ellis asking him to come to see 
him, and he went there on only one occasion. He does not 
remember when that was. He does not know what became 
of the letter. Witness does not recall that the letter men¬ 
tioned what Ellis wanted to see witness for. He was shown 
a carbon copy of two letters which had been previously 
shown him, and he said he could not identify whether either 
of them was a copy of the letter he received. He went 
to see Mr. Ellis and told him what he came for. They 
talked more about things that happened in the past than 
thev did about anvthing else. He talked to witness some- 
thing about this monev at the bank, and “I told him mv 
side about it that he did not know before. As a matter 
of fact there wasn’t a whole lot said about it, more of a 
social visit I would say then a business one.” He 
197 did not call on Mr. Bolling regarding Mr. Ellis’s 
letter after he had seen Mr. Ellis. He does not know 
anybody by the name of Challen Ellis. He does not know 
the first name of the man he talked to. It might have been 
Challen Ellis. He did not tell the Mr. Ellis he interviewed 
that he would see Mr. Bolling and look around and see if 
he could raise some other collateral to secure his $50,000 
note on. That would have been a ridiculous thing for him 
to say. Counsel for plaintiff conceded on the record that 
the plaintiff had received both of the Ellis letters. These 
two letters, marked Defendants’ Exhibits 2 and 3, vrere 
then offered in evidence by the defendants, and are as 
follows: 

“July 15, 1930. 

“Mr. Joseph McReynolds, 

5611 Connecticut Avenue N. W., 

Washington, D. C. 

“Dear Sir: 

“The Merchants Bank and Trust Company has put in 
my hands for appropriate action, the matter of your un¬ 
paid note in the sum of $50,000.00 and interest. 
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“Before proceeding on any other course Which may be 
necessary, I request that you come to this dffice and see 
me as early as possible. 

“Very truly yours, ! 

* » mr 7 

i- -. 

“WHE/MGC.” 


“Mr. Joseph McReynolds, 

5611 Connecticut Avenue N. W., 
Washington. 


“July 24, 1930. 

I 

I 


“Dear Sir: 

I 

“On July 15th I wrote you in reference to your note due 
the Merchants Bank and Trust Company. 

198 “I have had no reply to my letter, 1 although I 
understand that you talked to Mr. Bollitig, and sug¬ 
gested to him that you would see me further in connection 
with securing this note. 

“I think it is highly important that the matter be 
straightened out promptly. Will you be goocjl enough to 
take the matter up with me within the next few days; and 
if I am not present when you call please see Mf. Ferguson, 
who is associated with me. 

“Very truly yours, 


“AHF/MGC.” 

i 

On re-direct examination the witness testified that he 
had business transactions with Mr. Drury as President of 
the Merchants Bank and Trust Company prior to the Cam¬ 
bridge deal. About four or five years ago a friend of wit¬ 
ness was in business and wanted to borrow sbme money 
and they would not lend it to him unless witness endorsed 
his paper. Witness went to see Mr. Drury apd endorsed 
this man’s paper for $10,000 right at his desk.! This man 
made a couple of small payments and then went into bank¬ 
ruptcy. Witness again went to see Drury and told him 
that he could not pay all this money off at one time, but 
was responsible for it and would pay it. He 'did pay it, 
the entire amount. The name of the man was ^ook. Wit¬ 
ness had an account at the Merchants Bank and Trust Com¬ 
pany prior to this Cambridge deal, and when he first opened 


I 


164 


FEDEEAL-AMERICAN NATIONAL BANK, ETC., VS. 


that account he received a letter from Drury thanking him 
for coming there to deal. This account ran for possibly 
two years or more. 

Witness was working when he was fifteen; went to school 
possibly between six years and fifteen part of the time. 
Witness did not make anything out of the transaction after 
he took the Cambridge Apartment house from the 
199 National Savings and Trust Company. He lost 
about $5200 on that transaction. It was not his pur¬ 
pose in taking over the Cambridge to protect his second 
trust. He did not have that in mind. Stetson thought he 
could fix it up and get it rented and make something out 
of the rent. Witness realized that when they were get¬ 
ting readv to sell under the first trust that he had lost 
out on the second trust. He never went to see Stetson; 
he happened to be down there and Stetson made this propo¬ 
sition to him. 

On re-cross examination witness testified that the first 
name of the man for whom he endorsed the $10,000 note 
was Hoover—Hoover Zook; that was about four or five 
years ago. 

It was stipulated that the endorsement of Mildred L. 
Davis on the two notes of Elizabeth Van R. Frazer for 
$125,000 was made “without recourse.’’ 

It was further stipulated that Ellen T. McReynolds, one 
of the plaintiffs, knows nothing about the transaction and 
that she has not anything but a dower interest in the Mc¬ 
Reynolds Apartment, and signed the pleadings at the re¬ 
quest of counsel. 

Thereupon the plaintiff rested. 

Thereupon the defendants, Peter A. Drury, Merchants 
Bank Investment Company, and D. C. Realty Company, 
made a motion to dismiss as to them on the ground that 
the only prayers against the defendant Drury vrere that 
he discover and account and that the evidence and the plead¬ 
ings show that he had fully discovered, and the evidence 
showed that lie had received no part of the proceeds of the 
$125,000 notes; on behalf of the Merchants Bank Invest¬ 
ment Company, that the only relief prayed was discovery, 
and that the pleadings and evidence showed that full dis¬ 
covery had been made; on behalf of the D. C. Realty Com¬ 
pany on the ground that there was no prayer in the bill 



I 


JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 165 

i 

asking for any relief against that company. The motion 
was overruled and an exception was noted. 

Thereupon Peter A. Drury, a witness called on be- 

200 half of the defendants, testified as follows: 

He was president of the Merchants Bank and 
Trust Company in January, 1929 and had been since the 
establishment of the bank in 1922. He does n^t remember 
having met Joseph McReynolds, the plaintiff, $rior to Jan¬ 
uary 10, 1929. Witness has known of him and his family 
for the last thirty-five or forty years, but personally has 
no recollection of meeting him before. 

Witness remembers the circumstances surrounding the 
signing of the contract for the exchange of the McReynolds 
Apartment for various other pieces of property dated Jan¬ 
uary 10, 1929. It was signed in the Ladies’ Room, where 
we were preparing it—it was not quite finished at the time. 
To the best of his knowledge he had not met ^IcReynolds 
personally prior to that time. As witness recalls it, Mc¬ 
Reynolds asked him what he thought of these rjotes. Wit¬ 
ness told him that at the time they traded for those with 
Porter and Pickford that Mr. Porter told witness that he 
could get all the information he wanted about Mrs. Frazer 
from Mr. Harry Haynes, president of the Farmers and 
Mechanics Bank of Georgetown. He also told McReynolds 
that he could investigate for himself. He askjed witness 
what he thought of the notes, and witness told him he 
thought the notes were all right. McReynolds told him he 
thought the real estate was sufficient security in itself. 
They discussed it for a while, all in the same conversation. 
They were discussing and talking about the building a 
little while, and witness mentioned what he thought of the 
building and McReynolds said, “Yes, I think the building 
is sufficient security.” It was brought about by reason 
of the fact that witness had spoken to him of what he 
thought of the building. Witness thought wqll of the 
building, and McReynolds said then that he thought the 
building was sufficient, was all right in itself. 

They took the notes from Porter and Pickford, who were 
real estate operators. A deal of exchange was made 

201 with them. They paid $125,000 for the notes. He 
can not recall just now when they took jthe notes. 

The records will show when they got them. Witness was 
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asked if he had any reason for saying that Mrs. Frazer 
was responsible or irresponsible when he talked to Mc- 
Revnolds and said his recollection when he talked with 
McRevnolds was what he had heard from Haynes. Mr. 
Havnes had told him that Mrs. Frazer was thoroughly 
responsible at the time we took these notes. Witness re¬ 
peated the same thing to Mr. McRevnolds. When witness 
told McRevnolds he could make his own investigation he 
does not recall that McRevnolds answered at all. 

There was not anything said by witness to McRevnolds 
on that occasion to the effect that he wanted the Merchants 
Bank and Trust Company named as agent for both parties 
in the contract. It was not discussed. The contract had 
all that was necessary. The original contract was pre¬ 
pared, he thinks, by Mr. Meany in the office, and Mr. Raf¬ 
ferty found fault with it and prepared another contract. 
At the time the contract was executed Mr. McRevnolds was 
in the office about an hour or so. Witness never had anv 
transaction with McRevnolds in relation to discounting bv 
the bank of promissory notes made by Hoover Zook and 
endorsed by McRevnolds. He never met McRevnolds or 
Hoover Zook in connection with that loan, not once. It 
was handled by other officers of the bank. Witness had 
nothing to do with making the loan in the beginning and 
had nothing toi do with the transaction at all afterwards. 

Witness denied that on a number of occasions when the 
$50,000 note was renewed or curtailed and McRevnolds 
called at the bank in relation to it, that witness told him 
that there would be some adjustment about the note. There 
was never any such thing; McRevnolds owed that much 
money, and witness never thought of such a thing. Mc- 
Reynolds never mentioned it to him; McRevnolds never 
complained once to witness that he had been over- 
202 reached in any manner or defrauded in the negotia¬ 
tion ot those $125,000 notes to him. McRevnolds did 
not talk to witness at the time he received a letter from 
Mr. Ellis. It was stated by defendant’s counsel that he 
talked with Mr. Bolling, the president of the bank. Wit¬ 
ness was shown letter dated November 2, 1929 (Plaintiffs’ 
Exhibit No. 12), and witness testified that he dictated the 
letter; he was not at that time president of the bank. Mr. 
Bolling asked witness if he would dictate a letter for 
McRevnolds to sign with reference to promises he had been 



JOS. MC KEYNOLDS AND ELLEN T. MC REYNOLDS. 167 

I 

making Bolling for sometime; witness told him he would, 
and this was the letter. He was chairman of the Board at 
that time. McReynolds was sitting right by him when he 
dictated it. He made no suggestion. Witness thinks he 
told him what he was going to dictate because Mr. Bolling 
had requested him to do so. McReynolds knew exactly 
what he was dictating. There was nothing said by witness 
to McReynolds to the effect that if he would sign this 
letter witness would arrange to refinance the loan on his 
L Street property referred to in the letter. Witness was 
asked what was the purpose of the letter and answered 
that he did promise McReynolds that if he got the contract 
with the Shell people that witness would ^ndeavor to 
finance it for him. 

At that time there was not a word said by McReynolds 
in respect to his liability on this $50,000 note. ^McReynolds 
never said to witness that his bank owed hiifi $75,000 on 
that deal. Witness called on McReynolds at his automobile 
agency. They had a hard time making McReynolds keep 
the $50,000 note current. Mr. Bolling got after witness 
about it. They would telephone him time aft^r time and 
could not get any satisfaction. He would not be in or would 
not answer. Mr. Bolling requested him to sto$ by and get 
McReynolds to make current his note as they thought an 
examination was due by the Department. He went to see 
McReynolds and asked him to renew or pay his note, 
203 pay something on it or reYiew, that they did not want 
such a large amount overdue in case ttye examiner 
stepped in. At that time witness thinks he did renew the 
note, and thinks he made a payment on it of some kind, 
but there was not anything about any compromise or any 
adjustment. Such language was never used. j 

McReynolds never advised witness that he jhad gotten 
his deal through with the Shell people. It was conceded 
by counsel for the plaintiff that the Shell leas<^ was never 
put through. Witness knew Mrs. Frazer. He did not 
remember when he first knew her. He did not [know much 
of her until she sold the apartment to von Ros^n. To his 
knowledge that is about the first time he mef her. He 
might have known her before but can’t recall. She called 
on him and said she wanted to make a sale or |a trade, he 
thinks it was, with von Rosen. “It was with reference 
to an adjustment of the interest, as I recall it.” She 
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wanted to know if she could borrow some money to pay 
the interest and she gave a note for a certain amount and 
gave some cash. “That is about the way it was settled.’ 7 
He loaned her the money. 

If witness had considered her irresponsible or not a 
proper debtor he would not have loaned her this money. 
At that time the bank owned the notes and she owed the 
bank the interest money. The $3,500 note was not secured; 
the balance of the note they considered secured. If they 
had considered these $125,000 of notes worthless and Mrs. 
Frazer irresponsible they would not have loaned McRey- 
nolds $50,000 on the security of them. Mrs. Frazer paid 
some cash on account of the interest in addition to the 
$3,500. The $3,500 was not enough to pay the interest. 
She paid the difference in cash. The $3,500 note was dated 
December 28th, 1928. 

On cross-examination the witness testified that his recol¬ 
lection is that Mr. Shaffer introduced Mr. McReynolds to 
him when he came to the bank to sign the contract. He 
had never had any conversation with McReynolds prior 
to that time. To his knowledge he did not have 
204 any conversation with McReynolds two or three days 
prior to the signing of this contract. McReynolds 
said nothing to him when he was introduced to him except 
the usual salutations. 

The first contract was prepared and ready to be signed 
at that time, January 10, 1929, but the second contract was 
not. Witness does not know why McReynolds had to wait 
around there for an hour. They might have been talking. 
That was the time McReynolds asked him about the notes, 
and witness told him he thought they were good. It was at 
this conversation that witness told McReynolds that he had 
inquired from Harry V. Haynes about Mrs. Frazer’s finan¬ 
cial condition. That was the same day the contract was 
signed, as witness recalls. It was before the second con¬ 
tract ; the original contract never was signed. Witness can 
not tell whether it was an hour, a half hour, ten minutes or 
five minutes before it was signed. Harry Haynes was 
President of the Farmers and Mechanics Bank of George¬ 
town. Witness testified that the only information he had 
in regard to Mrs. Frazer’s situation was what he obtained 
from Haynes, and that information he got from Haynes 
when he acquired the notes, or when the Federal City Se- 
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curities Company acquired the notes in 1926. He asked 
Haynes about Mrs. Frazer because when he purchased the 
notes he inquired of the parties as to the financial stand¬ 
ing of Mrs. Frazer, and he was told that he could talk to 
Mr. Haynes. Banks will, as a rule, talk to each other about 
matters of that kind, and Haynes told him Mrs. Frazer was 
all right. He did not make any more definite inquiry as to 
her worth or as to just what property she owned because 
he must say that he always had confidence in the building 
itself, and it was our duty to find out any additional se¬ 
curity to that. He did not make any investigation of the 
building at the time they took the notes and did not have 
any appraisers look at it. They were satisfied that this 
building was sufficient security and it did not matter 
205 very much if Mrs. Frazer was worth anything much, 
and if she was it was just that much other security. 
They examined the building, went through it, | had no ap¬ 
praisers except themselves. Yes, there was a report of the 
appraisal made, but he knows they examined tjhe building 
and also the income from the building. They got the in¬ 
formation about the income from the party front whom they 
got the notes. He did not undertake to find out! what prop¬ 
erty Mrs. Frazer owned except what he got from Mr. 
Haynes. He said she was all right; she was Responsible. 
He told Mr. Haynes what he wanted to know. He told him 
he had two notes of Mrs. Frazer's, one for $|00,000 and 
one for $25,000. He described the notes, and also the prop¬ 
erty on which they were secured. The only information he 
had in regard to Mrs. Frazer’s financial condition was what 
he acquired from Harry Haynes in June, 1926 wjhen he pur¬ 
chased the notes, and it was that information, and that only, 
which he communicated to Mr. McReynolds. 

He knew very well that the interest was in arrjears on the 
Frazer notes on December 28,1928. He did not fell McRey¬ 
nolds about Mrs. Frazer’s having borrowed thR money to 
pay the interest because she had borrowed the Imoney and 
paid the interest at the time. He did not tell McReynolds 
on January 10th, when the contract was signedi and when 
he was supposed to have had this conversation with him, 
that Mrs. Frazer did not pay the interest on October 26, 
1928. He did not know it. He does not know that he knew 
at the time that the interest was not paid on that date. He 
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may have known it; perhaps he did; he did not tell McRey- 
nolds. He could not keep every item in his mind where mil¬ 
lions of dollars are to be taken care of. He did not tell Mc- 
Reynolds on January 10th that he had loaned Mrs. Frazer 
$3,500 in December, 1928, on her unsecured note to help 
her pay the interest to date. He knew it very well. He did 
not tell him because he considered she was good for the 
note on January 10,1929, when she had made default 
206 of the interest in October, 1928. There are plenty 
of people that still are good and whose assets are 
tied up and can not be realized upon as quickly as they want 
them. He does not recall that as Mrs. Frazer testified she 
told him, that in November and December she had suffered 
a severe financial loss and was unable to take care of the 
note at maturity or pay interest thereon when due. She 
may have told him this; he wouldn’t say she didn’t; he 
doesn’t recall. The only time he remembers discussing the 
matter with her was when she was selling the apartment 
to von Rosen; she might have come into the bank, but it is 
a matter which witness can not quite think of. He does not 
recall her coming except when she was trying to sell to von 
Rosen. The witness was asked: “Well, you were very 
courteous, polite and sympathetic toward her.” He an¬ 
swered, “With evervbodv.” Witness w T as then asked: 
“Why were you sympathetic towards her if you didn’t 
know she had suffered this loss? What "were your sympa¬ 
thies with her about?” He answered, “I don’t think I was. 
I can’t recall that I was sympathetic with her at all.” 

She told witness that she was trading the Cambridge for 
some other property. He can not recall the value of the 
property. It was not very much of his affair at the time. 
She talked about the properties, but he can not recall that 
just now. He is not quite sure when von Rosen took title 
to the property. His recollection is that Mrs. Frazer bor¬ 
rowed the money to pay the interest at about the time of the 
transaction made with von Rosen. He does not know 
whether he sent for Mrs. Frazer to come in and adjust the 
interest on the $125,000 of notes or whether somebody else 
did so. He does not think the matter was discussed at a 
Board meeting at that time. 

He was shown his answer to the Amended Bill and said 
his recollection was that he did not read it. He signed it at 
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Mr. Rafferty’s suggestion. Mr. Rafferty] read it over 

207 to him before he signed it and he approved it. 

The attention of witness was called to paragraph 
15 of his Answer to the Amended Bill, in which he stated 
that Mr. McReynolds was told by him before the contract 
of January 10, 1929 was executed that when the Frazer 
notes were acquired by the defendant bank witness inquired 
of Harry Haynes as to the financial responsibility of Mrs. 
Frazer, as well as his opinion concerning the ability of Mrs. 
Frazer to pay the obligation of $125,000, aid that Mr. 
Haynes advised the witness in response to those inquiries 
that Mrs. Frazer was a woman of considerable financial 
means and able to meet her obligations. And the witness 
was asked if that was true, and he answered that it was. 
He was asked whether his statement that he bold McRey¬ 
nolds these facts before the execution of the I contract of 
January 10, 1929 meant that he told him prior to that date, 
to which witness replied, “No; the day the cpntract was 
signed was the day that I talked with McReynolds; that 
is my recollection of it.” This was the day that he talked 

to McRevnolds. His attention was further called to his 
* 

statement in his answer that he told McReynojds he could 
make his independent investigation concerning Mrs. Fra¬ 
zer’s worth and her ability to pay her obligations, and wit¬ 
ness replied that lie did so advise him before |he contract 
was signed. 

His attention was further called to the allegation in his 
answer that McReynolds stated that he was satisfied that 
the Cambridge Apartment house was well worth a sufficient 
amount of money to cover the second trust irrespective of 
the financial condition of Mrs. Frazer, and he b r as asked if 
that was true, and the witness replied, “Yes, sir: he thought 
the building was all right.” Witness was asked if he did 
not know it was true that McReynolds never discussed that 
question with him at all, and he replied, “No, I don’t know 
it. I know it was discussed with me.” 

The bank paid $125,000for the Frazer notes, fought them 
from Porter & Pickford. They didn’t buy them. They 
traded something else for them. It was not a cash 

208 transaction. The witness was then asked, “Wasn’t 
it a fact that the Federal Cities Securities Company 


bought those notes?” And he answered, “I 


And when asked what the Merchants Bank and [Trust Com- 


think so.” 
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pany paid for the Federal Cities Securities Company’s 
equity in said notes, he replied, “My best knowledge is that 
the Federal Cities Securities Company owed the bank some 
money.” And when again asked as to what the bank paid 
for the equity of the Federal Cities Securities Company 
in those notes, witness replied, “What do you mean by the 
equity?” He did not know what was meant by the equity 
because the notes were owned by the Federal Cities Securi¬ 
ties Company. They owned the whole thing and not an 
equity. They were subject to a loan of $93,000.00 roughly. 
When further asked what did the bank pay the Federal 
Cities Securities Company for their equity in the Frazer 
notes, witness replied, “Whatever the equity was. Gave 
them the full amount.” He was asked, “In cash?” He 
answered, “In cash or credit, whatever—perhaps they 

owed them some monev which thev credited them—cred- 

* » 

ited their account.” The witness when asked if the bank 
paid $125,000.00 in cash for those two second trust notes 
stated, “That is correct.” And when asked if he ever 
bought any other second trust notes and paid full value for 
them in cash, witness replied, “Well, we were not—that was 
not our business to buy second trust notes.” Witness was 
further asked if he paid cash for them and he answered, 
“The Federal Cities Securities Company did. Yes. And 
subsequently the bank got them.” Witness was then 
asked: “Why were you interested in buying these particu¬ 
lar notes and paying $125,000.00 for them?”—to which wit¬ 
ness answered, “We traded something else for them. I 
just can’t recall, some real estate. The bank didn’t trade 
anything for the notes; it was the Finance Corporation. 
The Federal Citv Securities is not the same as the D. C. 
Realty Company; it is the same as the Merchants Bank 
Investment Company. 

209 He did not tell McRevnolds when he signed the 

contract of January 10, 1929 that the Merchants 

Bank and Trust Company was the owner of these notes and 

had sold them when he loaned McRevnolds $50,000 on his 

note secured bv these Frazer notes. He did not tell him the 

•> 

bank had received $125,000 in cash at that time. Witness 
testified that when he loaned McRevnolds $50,000 on the 
security of the Frazer notes, the bank had sold them for 
$125,000. He did not at any time to his knowledge tell Mc- 
Reynolds that the bank had sold them for $125,000. They 
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were sold for the purpose of getting them into one concern 
so as to transfer them to McReynolds. 

He did not tell McReynolds when the contract! was signed, 
or subsequent thereto, that the bank had receivbd from the 
investment company thirteen odd thousand dollars for the 
Bryant and Heflin Farms. He is not sure that the bank 
did sell those properties to the investment company after 
the contract was signed. The records will show whenever 
it was. 

Witness did not advise McReynolds that the 1009 Ninth 
Street property which was to go as part of the commission 
had been sold to the investment company for ^8,400. He 
did not see any reason why he should; McReynolds knew 
the building; he saw it; he examined what it wafe, and knew 
no doubt, “and what was it his business what else was done 
with the building so long as he was satisfied with what he 
was getting!” In answer to the question, “lb that your 
theory of doing business”, witness replied, “I think it is 
an honorable transaction.” He does not know that the 
bank had gotten $8,400 for the Ninth Street property the 
record will show. They had $125,000 of McReynolds ’ se¬ 
curity when they loaned him the $50,000. The lfLotes which 
McReynolds agreed to take under the contract had been 
sold when the $50,000 was loaned. They were Isold by the 
bank and transferred to the finance corporation— 
210 something had to be done in order to get the records 
straight in the matter. It was a matter of bookkeep¬ 
ing. It had to be done. Witness was asked if the time 
the bank loaned McReynolds $50,000 it did not have in its 
possession $125,000 in cash belonging to him a|nd witness 
answered that they had $125,000 of his securities. 

At the time he dictated the letter of November! 2d (Plain¬ 
tiff's Exhibit No. 12), he did not tell McReynol4s anything 
about the sale of the notes or the sale of the N^nth Street 
Property, or the sale of the farms. These farms were 
finally conveyed to McReynolds by the bank. Mfitness and 
no officer of the bank, to his knowledge, ever told Mc¬ 
Reynolds that the bank sold these Frazer note^ for $125,- 
000. He does not think that the bank or any dfficer of it 
ever advised McRevnolds thev had sold the Ninth Street 
property to the investment company. He didn’t see any 

necessitv for it. 
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pany paid for the Federal Cities Securities Company’s 
equity in said notes, he replied, “My best knowledge is that 
the Federal Cities Securities Company owed the bank some 
money.” And when again asked as to what the bank paid 
for the equity of the Federal Cities Securities Company 
in those notes, witness replied, “What do you mean by the 
equity?” He did not know what was meant by the equity 
because the notes were owned by the Federal Cities Securi¬ 
ties Company. jThev owned the whole thing and not an 
equity. They were subject to a loan of $93,000.00 roughly. 
When further asked what did the bank pay the Federal 
Cities Securities Company for their equity in the Frazer 
notes, witness replied, “Whatever the equity was. Gave 
them the full amount.” He was asked, “In cash?” He 
answered, “In cash or credit, whatever—perhaps they 

owed them some monev which they credited them—ered- 

* » 

ited their account.” The witness when asked if the bank 

paid $125,000.00 in cash for those two second trust notes 

stated, “That is correct.” And when asked if he ever 

bought any other second trust notes and paid full value for 

them in cash, witness replied, “Well, we were not—that was 

not our business to buv second trust notes.” Witness was 

* 

further asked if he paid cash for them and he answered, 
“The Federal Cities Securities Company did. Yes. And 
subsequently the bank got them.” Witness was then 
asked: “Why were you interested in buying these particu¬ 
lar notes and paying $125,000.00 for them?”—to which wit¬ 
ness answered, “We traded something else for them. I 
just can’t recall, some real estate. The bank didn’t trade 
anything for the notes; it was the Finance Corporation. 
The Federal City Securities is not the same as the 1). C. 
Realty Company; it is the same as the Merchants Bank 
Investment Company. 

209 He did not tell McReynolds when he signed the 

contract qf January 10, 1929 that the Merchants 

Bank and Trust Company was the owner of these notes and 

had sold them when he loaned McReynolds $50,000 on his 

note secured bv these Frazer notes. He did not tell him the 

% 

bank had received $125,000 in cash at that time. Witness 
testified that when he loaned McReynolds $50,000 on the 
security of the Frazer notes, the bank had sold them for 
$125,000. He did not at any time to his knowledge tell Mc- 
Roynolds that the bank had sold them for $125,000. They 
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were sold for the purpose of getting them into one concern 
so as to transfer them to McReynolds. 

He did not tell McReynolds when the contract was signed, 
or subsequent thereto, that the bank had received from the 
investment company thirteen odd thousand dollars for the 
Bryant and Heflin Farms. He is not sure tlqxt the bank 
did sell those properties to the investment company after 
the contract was signed. The records will shoiv whenever 
it was. 

Witness did not advise McReynolds that the 1009 Ninth 
Street property which was to go as part of the commission 
had been sold to the investment company for $8,400. He 
did not see any reason why he should; McReynolds knew 
the building; he saw it; he examined what it wai, and knew 
no doubt, ‘ ‘ and what was it his business what el$e was done 
with the building so long as he was satisfied with what he 
was gettingf” In answer to the question, 4 ‘Is that your 
theory of doing business”, witness replied, “I think it is 
an honorable transaction.” He does not kno[w that the 
bank had gotten $8,400 for the Ninth Street property the 
record will show. They had $125,000 of McRejynolds’ se¬ 
curity when they loaned him the $50,000. The ifotes which 
McReynolds agreed to take under the contract had been 
sold when the $50,000 was loaned. They were s>old by the 
bank and transferred to the finance corporation— 
210 something had to be done in order to get the records 
straight in the matter. It was a matter of bookkeep¬ 
ing. It had to be done. Witness was asked if at the time 
the bank loaned McReynolds $50,000 it did not have in its 
possession $125,000 in cash belonging to him aind witness 
answered that they had $125,000 of his securities. 

At the time he dictated the letter of November 2d (Plain¬ 
tiff’s Exhibit No. 12), he did not tell McReynolds anything 
about the sale of the notes or the sale of the N}nth Street 
Property, or the sale of the farms. These farms were 
finally conveyed to McReynolds by the bank. Witness and 
no officer of the bank, to his knowledge, eveij* told Mc¬ 
Reynolds that the bank sold these Frazer notes, for $125,- 
000. He does not think that the bank or any officer of it 
ever advised McReynolds they had sold the Nijnth Street 
property to the investment company. He didn’t see any 

necessitv for it. 
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Thereupon George E. Fleming, a witness called on be¬ 
half of the defendants, after having been first duly sworn, 
testified as follows: 

That he is one of the vice presidents of the Union Trust 
Company and has appeared in response to a subpoena 
duces tecum. He has been vice president of that bank for 
fifteen years. He produced a paper which he had been di¬ 
rected by the subpoena to produce, which was an applica¬ 
tion of Joseph McReynolds for a loan on the Cambridge 
Apartment house. Witness identified the signature of 
Joseph McReynolds. The application was dated June 21, 
1929. The application was then offered in evidence by the 
defendants as Defendants’ Exhibit No. 4, and admitted over 
the objection and exception of the plaintiff. The applica¬ 
tion is as follows: 

“Union Trust Company of the District of Columbia, Corner 
of Fifteenth and H Streets Northwest, Washington, D. C. 

211 “Application is hereby made for a loan on the se¬ 
curity of the real estate herein described subject to 
the conditions noted below, which are agreed to by the party 
making this application, evidenced by the signature hereto 
of applicant. 

Maker of note : 

Name: Joseph McReynolds. Wife’s name: Ellen J. Ad¬ 
dress : 1631 14th St. N. W. 

Amount of loan: 

Amount: $200,000; Term: 3 years. 

Rate of interest: 

Interest at 6% per annum, payable semi-annually. 

Location and description of property: 

Lot 14 (827), Square 106. Size*. 90' X irregular; con¬ 
tains 7,357 square ft. Improved by brick & stone fireproof. 
Used as Apt. house. Containing — rooms — baths; heated 
by —; back stairs, basement, stable. Street number: 921 
19th St. N. W. Rental: -42,000 gross; 72 apts. 
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Present incumbrances: 

$200,000 Nat. Savings Trust Co. Fire insurance: -. 

Other insurance:-. 

i 

Is Loan to be used for improvements on the land? 
If so, give details, value of land, and improve¬ 
ments : 

Renovate; install electric refrigeration. T. J. & C. to 
collect rents. McReynolds will make notes. 

Valuation: 

Owner’s estimate: -400,000. 

| 

212 Tax Assessment 

1929-30 

Value of Lot sq ft @ $ 7357 sq ft @ 5 $26785 

square 106, lot 827 | 

Value of improvements Improvements 170,000 

7357 sq. ft @ $5, Total $206,785 3(5785 

Total estimated value Total 170,000 

Stone & brick apartment 206785 

“It is agreed by the undersigned that all papers re¬ 
quired by the Company in the above loan shall be pre¬ 
pared under its direction, including an examination and 
guaranty of title in such Title Company as the Company 
may select, but at cost of the borrower or his agent, that 
the Company shall, at the cost and risk of applicant, place 
the fire insurance and determine the amount thereof; that 
the applicant will furnish a survey of the property if 
deemed necessary by the Company; and that hie will pay 
to the Company, upon its acceptance of the loan| a broker¬ 
age or commission of one per cent, on the amqunt of the 
loan. 

Dated 6, 21, 1929. 

(Signed) JOSEPH McREYK t OLDS. 

J. A. RAFFERTY. 

July 26, ’29. 

Phone: Fr. 4634. 

I 

Might loan $150,000. Not anxious. 

Approved for loan of $150,000, three years, six%, se¬ 
cured by first deed of trust, subject to submission to and 
approval bv the Executive Committee. 

GEO. E. FLEMING, 

V .-President. 



176 FEDERAL-AMERICAN' NATIONAL BANK, ETC., VS. 

213 (Handwriting on said exhibit as follows:) 

$300,000 very full value—Nice location but inside 8 story 
small apartment building. 

HED. 

8 stories. 

200,000 1st. 

60,000 2nd. 

45 x 75, 4112. 

(Cancelled by Mr. Fleming 8/30/29.) 

(Endorsed on back as follows:) 

92119" St. 200,000. 

Name: McReynolds, J. & E. 

Application for real estate loan. 

Date: June 21/29. 

Amount: $200,000. 

Time:-. Rate:-. 

Security:-. 

Action: Cancelled. 

Union Trust Company of the District of Columbia, Cor¬ 
ner Fifteenth and H Streets Northwest, Washington, D. C.” 

The body of the application is in the handwriting of 
witness. McReynolds and witness were present when the 
application was tilled out. The attention of witness was 
called to the name Joseph A. Rafferty at the bottom of 
the paper, and testified that it was in witness’s handwrit¬ 
ing. It was put there evidently to notify Mr. Rafferty of 
their decision. Witness was asked about a piece of paper 
that appeared to be pasted on the application, and testified 
that it was evidently there to exhibit a tax assessment of 
that date. 

214 Witness examined the application and testified 
that the owner’s estimate of the value of the prop¬ 
erty, as shown by the application, was $400,000. This was 
in the handwriting of witness, and the information he evi¬ 
dently got from Mr. McReynolds. The Union Trust Com¬ 
pany approved a loan on the property for $150,000, which 
was not accepted by Mr. McReynolds. The Trust Com¬ 
pany on July 5, 1929 ordered a title from the Columbia 
Title Company and a deed of trust. He does not know 
whether this order was cancelled or not. McReynolds ap¬ 
plied for a loan of $200,000, and the trust company would 



JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 177 

allow only $150,000. The trust company hid an inde¬ 
pendent examination of the property made ai>d the $150,- 
000 loan was to be secured by a first trust. 

On cross examination witness testified that they ac¬ 
tually approved this loan. His attention was palled to the 
words appearing on the application, 4 ‘Might loan $150,- 
000—not anxious”, and testified that this was in the hand¬ 
writing of the president of the Union Trust Company, and 
was done before he left on his vacation. Then after he 
left it was taken up with him by letter or telegram, and it 
• was approved by him by telegram, and then witness for¬ 
mally approved it as vice president. 

The attention of witness was called to the wjords, “Can¬ 
celled by M. F. F. Aug. 30, 1929”, and asked what it 
meant. “That is Mr. Fleming, I guess; cancelled by Mr. 
Fleming, Aug. 30th”; that is witness. 

On re-direct examination witness testified tha|t he thought 
the bank cancelled the loan because of delay in accept¬ 
ing it. 

j 

Thereupon Hoover M. Zook, a witness called on behalf 
of the defendants, after being first duly swornj testified: 

That he is a clothing buyer for Sidney West; has been 
with that corporation off and on for twenty-twjo years. In 
1923 he engaged in business on his own account, and in 
that year he had occasion to borrow inoney from 
215 the Merchants Bank and Trust Company on his own 
account. The inoney was borrowed on the notes of 
witness, and in his negotiations for these loans he did not 
in any manner deal with Mr. Drury. He used |to deal with 
a young man named Popkins—and Harman and Ghiselli. 
He can not recall whether he was ever accompanied to the 
bank by Joseph McReynolds in the matter of these loans. 
He wouldn’t say that sometime he didn’t, he couldn’t say 
positively. Mr. McReynolds never went with witness to 
see Drury on witness’s behalf so far as he knows. He 
does not recall how many notes it was that McReynolds 
endorsed covering the $10,000 loan. After witness had 
gone into bankruptcy and was borrowing some nfioney to buy 
the business back, he is under the impression that Mr. Mc¬ 
Reynolds met him at the bank at one time. That was 

12—5610a 
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when he was owing the bank. To the best of his recollec¬ 
tion, that is the only occasion on -which McReynolds went 
there with him. Witness thinks that was in reference to 
a new note. He never had any dealings with Mr. Drury 
personally. He does not know whether McReynolds had 
any dealings with Drury so far as witness was concerned 
personally. 

He knew Mr. Drury in a commercial way. He has 
waited on him -when he was at Sidney West’s; he knew 
who he was and knew him by sight; he knew Mr. Harman 
for a while. Mr. Popkins is the man he started with. He * 
does not remember ever having one note of $10,000 in the 
bank. Witness failed in December, 1924, bought the busi¬ 
ness back in February, 1925, and sold out the following 
year,—1926. Counsel for defendant read to witness the 
following testimony of McReynolds: “Several years ago, 
about five years ago, a friend of mine was in business and 
he wanted to borrow some money up there. He -wanted 
to borrow from this bank and they wouldn’t loan him the 
money unless I would endorse his paper.” Witness was 
asked if he had first applied for a loan to the bank and 
was told that they wouldn’t loan him unless the paper was 
endorsed, to which he replied, “That evidently must 
216 have been the condition. I don’t remember now 
whether 1 applied to them or not”. To the best 
of witness’s recollection he does not recall that Mc¬ 
Reynolds went up to Drury’s desk and endorsed his note 
for $10,000. 

On cross examination witness testified that McReynolds 
endorsed his note, both before and after his bankruptcy. 
He was endorser on $10,000 of witness’s notes at one time. 
Witness did not pay the $10,000, but McReynolds did. Wit¬ 
ness does not know whether or not Mr. McReynolds signed 
the note at the bank when he was not there. 

On re-direct examination the witness testified that the 
first note he discounted he took it in himself. When it 
was curtailed at different times he had to go to Mr. Mc¬ 
Reynolds and have him endorse it and attend to it, but 
the last $5,000 witness is under the impression that Mr. 
McRevnolds came to the bank and met him there. He does 
not remember whether it was endorsed at that time or 
not. Witness can not remember, but thinks it was im¬ 
possible for Mr. McReynolds to get to the bank on time 
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the day the sale of the store was to be, but 
sured the bank it was to be taken care of; 
would take care of that part. And if witness (remembers, 
Mr. McReynolds came down to the bank either later that 
day or the next day. So far as witness knows, jae does not 
think McReynolds saw Drury in his presence or ^fterwards. 

i 

Thereupon Frank Stetson, a witness called dn behalf of 
the defendants, testified as follows: 

He is vice president and trust officer of tlje National 
Savings and Trust Company; has been associated with 
the company for about twenty-five years; has been trust 
officer for fifteen years, vice president for ab^ut a year. 
It is one of the functions, and has been since if}s organiza¬ 
tion as a trust company, to lend money on the security of 
first deeds of trust on real estate in the District of Co¬ 
lumbia. It has been one of its functions eve^ since wit¬ 
ness has been connected with it. It is a |>art of wit- 
217 ness’s duties to look after the situatioh on these 
loans in case of default and to see that they are 

paid. 

The trust company made a loan some years ago on the 
Cambridge Apartment house. The loan was for $200,000 
and was made in 1926 and matured April 26, 1929. He 
learned shortly before the maturity of these notes that 
there was a second trust on the property. They probably 
ascertained this fact from an investigation such as they 
usually make when a note is maturing. He learned that 
the second trust was either owned by Joseph McReynolds 
or by the Merchants Bank and Trust Company in connec¬ 
tion with some contract between them. The property was 
sold in foreclosure under the provisions of the first deed 
of trust on June 19, 1929. Witness communicated with 
McRevnolds in regard to the matter between the maturitv 
of the notes and the date of the sale. His recollection is 
that they had several conversations. He was endeavoring 
to have McReynolds adjust the default under their first 
trust through some new arrangement with th^m or new 
financing in order to protect his interest as a second trust 
holder. The property was sold at auction. TV'itness was 
present at the sale. Witness remembers that there were 
present also Mr. McReynolds, Mr. Rafferty and Mr. Hoover, 
the president of the National Savings and Trust Company. 


he had as- 
McReynolds 
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Witness does not know Whyland Shaffer. The property 
was sold at that time and he had a conversation with Mc¬ 
Reynolds shortly before the actual bidding began. He told 
McReynolds that he assumed he was there to bid on the 
property and McReynolds answered that he had concluded 
not to bid. Mr. Rafferty was with him. He does not be¬ 
lieve Mr. Rafferty was with McReynolds at the conversa^ 
tions he had with him before the foreclosure. He remem¬ 
bers the conversation with Mr. McReynolds about the 18th 
of June when the question of water rent came up. He can 
not recall distinctly whether or not Mr. Rafferty was 

218 present at that conversation. Witness bought the 
property on behalf of Thomas H. Pickford. The 

bid was $200,000. Mr. McReynolds did not bid. So 
far as witness recalls, his bid was the only one. There 
were no real purchasers present. After the property was 
bid in he had more than one conversation with McReynolds 
in his office. He thinks at some of them Mr. Rafferty was 
present. He advised Mr. McReynolds that in view of his 
large interest in the property, the witness w’as authorized 
by Mr. Pickford, for whom he was acting, to give Mc¬ 
Reynolds every opportunity to work out his interest in 
the property. This was the real question discussed at 
these conversations. They were trying to devise some way 
by which McReynolds could work the property out. He told 
McReynolds that neither he nor the bank had any interest 
in the property beyond the amount of the indebtedness and 
desired to make no profit on the property. He suggested 
to McReynolds that they would turn the property over to 
him at exactly the price which it stood them, which meant 
the amount of the interest, principal, taxes and all expenses 
of sale. The property had stood them at that time between 
$200,000 and $225,000. 

He entered into a contract with McReynolds in regard 
to the sale of the property to him after the foreclosure. 
The contract dated July 5,1929 was produced by the 

219 witness. He identified his own signature and the 
signature of McRevnolds to the contract. The con- 

tract was then offered in evidence by the defendants as 
Defendants’ Exhibit No. 5, and is as follows: 

“Washington, D. C., July 5, 1929. 

“Received from Joseph McReynolds the sum of One 
Thousand Dollars ($1,000.00) as a deposit and to be ap- 



JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 181 

I 

plied on account of the purchase price of Lots Fourteen 
(14), Fifteen (15) and part of original Seventeen (17) in 
Square One Hundred and Six (106), improved j)y premises 
numbered 921 19th Street, known as “The Cambridge”, 
sold to said Joseph McReynolds, this day at and! for the sum 
of Two hundred and Twenty-five Thousand Dollars ($225,- 
000 . 00 ). j 

“Terms of sale: All cash. As a consideration of the 
sale the vendor is to procure for the vendee a Second trust 
of Fifty Thousand Dollars ($50,000.00) upon tjie property 
aforesaid, to be paid in monthly instalments of $600.00, in¬ 
cluding interest at six per cent., and to be subject only to 
a lirst trust of One Hundred and Fifty Thousand Dollars 
($150,000.00), and due in three years, bearing interest at 
six per cent., payable semi-annually. For the procurement 
of this second trust the vendee is to pay a commission of 
three per cent. The Trustees under said seconjd trust are 
to be designated by the vendor. 

“Terms of sale to be complied with within thirty (30) 
days from the date of this agreement; otherwise the de¬ 
posit may be forfeited at the option of the vendqr, in which 
event the vendee shall be relieved from further liability 
hereunder, or without forfeiting said deposit the vendor 
shall avail himself of any legal or equitable rights which 

he may have under this contract. 

•/ 

“Taxes, rents, water rents and insurance are to 
220 be adjusted by calculation to the date of [settlement. 

Assessments, whether levied or not, for improve¬ 
ments already made, shall be paid by the vendor. 

“The notes representing the aforesaid second trust of 
$50,000 are to* be signed by the vendee personally. 

“The title to the property shall be a good tijtle accord¬ 
ing to the record, or a title satisfactory to the vendee or his 
attorney; otherwise the said deposit shall be rjeturned to 
the vendee. The vendor, however, assumes nq responsi¬ 
bility should the title to the property prove defective, nor 
does he agree to cure any defect in the title unless the same 
can be done within a reasonable time and at a [reasonable 
cost. | 

“All costs incurred in the examination of title, con¬ 
veyancing and recording are to be paid bv the (vendee. 

“FRANK STETSON. 

_ [JOSEPH McREYNQLDS.] # 


[*Stricken in copy.] 
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Approved: 

JOSEPH McREYNOLDS, 

Vendec.' ’ 

There was prepared at the time this contract was signed 
a memorandum interpreting the meaning of the purchase 
price or amending the purchase price. This memorandum 
was produced by the witness and he testified that it was 
prepared by Mr. Baird in witness’s office, but he does not 
known whether McReynolds was present or not. This mem¬ 
orandum accurately set forth an agreement made between 
witness and McReynolds co-temporaneouslv with the ex¬ 
ecution of the contract of July 5th as to the actual pur¬ 
chase price of the property. A copy of this memorandum 
was given to McRevnolds. This memorandum was offered 
and received in evidence as Defendants’ Exhibit No. 6, 
and is as follows: 

221 “Memorandum to Mr. Joseph McBeynolds. 

“July 5, 1929. 

“It is understood and agreed that, whereas you are 
signing a contract for the purchase of ‘The Cambridge’, at 
a cost of $225,000.00, we will be prepared to see that you 
are remitted the portion of this purchase price which is 
in excess of the amount required to settle the first trust 
loan of $200,000.00, the overdue and accrued interest 
thereon, and to pay taxes, insurance premiums, auctioneer’s 
fee, Trustees’ commissions, costs of repair and maintenance 
and expenses incident to the management of the property 
since the foreclosure sale. It is estimated that the actual 
purchase price will be reduced to around $220,000.00. The 
commission of $1,500.00 incident to the second trust loan 
you will be required to pay in addition to the purchase 
price ascertained as above.” 

Upon the signing of the contract of July 5, 1929, the 
possession of the Cambridge Apartment house was deliv¬ 
ered to McReynolds. Witness received from McRevnolds 
at that time a letter setting forth the conditions under 
which he took possession. The letter was produced by the 
witness, and the witness identified McReynolds’ signature 
thereto, and testified that he saw him sign the letter. This 
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letter was offered in evidence by the defendants as Defend¬ 
ants’ Exhibit No. 7, and is as follows: 

“July 5, 1929. 


“Mr. Frank Stetson, 
Washington, D. C. 


“Dear Sir: 

I have today executed a contract with respect to the pur¬ 
chase by me of the Cambridge Apartments. This will con¬ 
firm the arrangement which we have plready dis- 
222 cussed to the effect that I shall be privileged to 
immediately take over the management of this prop¬ 
erty pending settlement of my contract of sale, that I shall 
collect rents therefrom, pay expenses in connection there¬ 
with. install Frigidaire and make other repair)* at my ex¬ 
pense, all of which I agree to undertake and assume mv own 
risk; provided, however, that should I be unable to comply 
with my contract for the purchase of this propqrtv because 
of any defect in the title you will make an equitable adjust¬ 
ment with me of the expense which I have assumed in the 
installation of Frigidaire and the making of repairs. 

“Yerv truly yours, 

JOSEPH McREYNOLDS.” 

I 

Witness procured for McReynolds a second trust for 
$50,000 on the property in accordance with thej provisions 
of the contract of Julv 5, 1929. This sum was sent to the 

V 7 

title company and used in the final settlement df the prop¬ 
erty by McReynolds to Dean. McReynolds actually paid 
the $1,000 deposit recited in the contract. 

Witness procured another loan in addition to the $50,000 
loan for McReynolds in connection with the ^ale of this 
property to him. The amount of this loan was ^10,000, and 
thereafter the sum of $16,000, which was utilized as a settle¬ 
ment of the final transaction. This made a total of $76,000. 
It was afterwards agreed that the first trust pf $150,000 
mentioned in the contract with McReynolds should be in¬ 
creased to $165,000, and $60,000 of the additional money 
loaned was to be junior to the increased first trust. The 
$16,000 loan was secured by a first deed of trust op some real 
estate which McReynolds acquired from Dean in the trade. 
It was further secured by $11,000 of second trust notes 
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owned by McReynolds and secured on some property on 
Connecticut Avenue. (R. 420) 

223 Witness later in the vear 1029 conveyed the 

• » 

Cambridge Apartment house to McReynolds pur¬ 
suant to the contract of Julv 5th. The deed was dated 
July 12, 1929 and was recorded November 14, 1929. In 
this deed McReynolds was the grantee. The deed was dated 
in July and not recorded until November because in July 
Mr. McReynolds felt that he was able to settle the contract 
and arrangements were made with the title company for 
the settlement. It later developed that he was not able to 
fully settle his purchase, and the other arrangements were 
made aiding him to complete the whole transaction. He 
does not know how McReynolds was to get the rest of the 
money over and above the first and second trusts. He was 
to get the second trust from witness’s bank. Witness 
knew McReynolds had applied to the Union Trust Com¬ 
pany for a loan of $150,000. He and Mr. Rafferty told wit¬ 
ness so. Between July 5th and November 14th McReynolds 
had possession of the property, collected the rents and paid 
the maintenance expenses. At the conclusion of the entire 
transaction neither witness nor the National Savings and 
Trust Company received any consideration from this prop¬ 
erty beyond the amount of its indebtedness, interest, taxes 
and expenses of sale. Witness and his wife were the 
grantors in the deed of July 12, 1929. 

Witness remembers receiving a letter from some real 
estate agent prior to the sale to McReynolds, stating that 
the water was to be turned off if the bill was not paid. This 
matter was called to McRevnolds’ attention and he made 
provision for the payment of the bill. Mr. Rafferty ad¬ 
vanced the money to pay the bill. The water rent was paid 
on June 19th in the amount of $235.56. Mr. Rafferty paid it. 

On cross examination witness testified that he was repre¬ 
senting Thomas H. Pickford in the foreclosure sale of 
June 19, 1929. Pickford did not have a junior trust, but 
he had guaranteed to the National Savings and Trust Com¬ 
pany $50,000 of the $200,000 loan. He had accom- 

224 plished that guarantee by the deposit of securities 
with the National Savings and Trust Company, and 

witness was buying the property in on behalf of Pickford 
to protect his interest in the property. The $50,000 men¬ 
tioned by witness on direct examination as being used in 
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closing the sale to McReynolds was sent to tike title com¬ 
pany and used by the title company in settlement of the 
whole transaction. He was asked how the title company 
disbursed it, and answered that all he had a^>out that is 
the title company’s statement showing the payment of 
taxes, interest, and adjustment expenses. McReynolds did 
not get a cent of it. Witness did not know much about 
the actual settlement with the title company. Under con¬ 
tract of July 5th, witness agreed to convey Rie property 
to McReynolds for $225,000. It was a perfectly friendly 
deal. 

The $50,000 second trust was raised to $60,000, not by 
reason of the title company’s computations of jcosts, taxes, 
examination of title, insurance, etc., but was because it was 
assumed when the contract of July 5th was Entered into 
that Mr. McReynolds either had or would be atjle to supply 
the money to enable him to complete the rest of the finan¬ 
cial part of the transaction. It was subsequently found 
that he was unable to do so, and witness raised an addi¬ 
tional sum of $10,000. This was obtained froi^i Mr. Pick- 
ford, who vras paid a commission of 3% on tho $50,000 by 
McReynolds, but he does not know whether he got any 
commission on the extra $10,000. He does not kijow whether 
or not McReynolds got a dollar of the additional $10,000. 
His impression is that all money supplied Ry Pickford 
was used in the final settlement of the whole transaction. 
This is also true in reference to the $16,000 that was 
obtained on the properties that Dean traded to McReynolds. 

Witness does not know about McReynolds paving bor¬ 
rowed an additional $8,000 secured by a Second deed 
225 of trust on those properties. All the $60,000, plus 
the $16,000, obtained by loan on the properties re¬ 
ceived from Dean, was used in refinancing this loan, and 
McReynolds did not get a penny of it. What Pickford got 
out of it was the commission on the $50,000 loan, and he 
got rid of the property and was released of his responsi¬ 
bility on his guarantee to the trust company. 

McReynolds made some repairs. The condition of it 
when it was turned over to him was bad, witness is in¬ 
formed by Pickford. Witness has known McReynolds prob¬ 
ably five years. He rather felt that McReynolds was 
not thoroughly trained in real estate matters, ^e felt that 
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he was a much better automobile man than he is a real 
estate man. He thinks he advised McReynolds so. 

The property was reconveyed by McReynolds to Stetson 
after the execution of the deed of July 12, 1929. This was 
by deed dated November 13, 1929 and recorded November 
14, 1929. This was done because McReynolds was unable 
to complete th^ transaction, and all these deeds were in 
the possession of the title company up to the time they went 
on record in December. All the deeds were given to the 
title company as the agent of witness. They were deliv¬ 
ered under instructions written by witness to the title com¬ 
pany. The first deed was not delivered to McReynolds, but 
was recorded by the title company. The deed was delivered 
to the title company and later recorded. The record shows 
the recordation of that deed. The first deed was dated 
Julv 12, 1929 from witness and wife to McReynolds. This 
was recorded November 14, 1929, and then McReynolds 
reconveyed the property to witness on November 13, 1929 
by deed recorded on November 14th. Then witness recon- 
veved the property to McReynolds by deed dated November 
27, 1929, recorded December 3, 1929. 

Witness was asked why McReynolds reconveyed the prop- 
ertv to witness on November 13th when the deed of Julv 

* f 

12th was not recorded until November 14th, and witness 
answered that it was presumed that it was simply 
226 due to the fact that the title company had not re¬ 
turned the original deed of July, and when the case 
was finally settled they simply recorded the whole matter 
instead of returning the deed; or it may have been a mis¬ 
take in the title company’s office—witness does not know. 
McReynolds had title under the first deed of July 12th, but 

reconveved on November 13th. Then witness reconveved 
* •> 

to McRevnolds bv deed dated November 27, 1929, recorded 
December 3, 1929, which was the date of the final settle¬ 
ment. 

If witness said the property was purchased on June 19, 
1929 at foreclosure proceedings for $150,000, it was a mis¬ 
take. He later ascertained it was $200,000. The property 

was conveved to witness bv the American Securitv and 
• * •' 

Trust Company, as trustee, by deed dated July 12,1929, and 
recorded November 14, 1929. The American Security and 
Trust Company was trustee under the deed of trust which 
was foreclosed at the sale of June 19th. 
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The next transaction was the conveyance fjrom witness 
to McReynolds of July 12, 1929, recorded November 14, 
1929, pursuant to the contract of purchase of July 5, 1929. 
Then McReynolds conveyed the property to Heyward and 
Phelps, trustees, by deed of trust dated November 4th and 
recorded November 14, 1929, to secure the John Hancock 
Mutual Life Insurance Company loan of $165,000. McRey¬ 
nolds then in the next transaction conveyed ihe property 
to the National Savings and Trust Company b^ deed dated 
November 13, 1929, recorded November 14, 1929, to secure 
Thomas H. Pickford $50,000. The next transaction was a 
release of this $50,000 trust by the National feavings and 
Trust Company. It was released because ofj the failure 
of that $50,000 second trust loan and the substitution of the 
$60,000 loan for it. j 

Then in the next transaction McReynolds donveyed the 
property to witness by deed dated November 13, 1929, 
recorded November 14, 1929. Witness then conveved the 

7 i 

property to McReynolds by deed dated November 
227 27, 1929, recorded December 3, 1929. In the next 

transaction McReynolds conveyed the property to 
the National Savings and Trust Company as trustee by deed 
of trust dated December 3, 1929, recorded December 3, 
1929, to secure Pickford $60,000. The $60,000 Jeed of trust 
was released to McReynolds by instrument dated February 
20, 1930. It technically should have been released to Dean 
because at that time he owned the property. So far as 
witness knows, McReynolds got no benefit from any of these 
transactions. 

McReynolds conveyed the property to De^n by deed 
dated December 3, 1929, and recorded December 3, 1929. 
All these transactions were friendly business transactions. 
Witness does not know whether McReynolds profited by 
these friendly transactions or not. McReynolds made noth¬ 
ing out of them to witness’s knowledge. Hd was doing 
all this because of the belief that the property had value 
in it in excess of the amount that he owed Mr. Pickford, 
holder of the second trust. Witness knew at tjie time that 
McReynolds had the second trust notes himself, and the 
theory was rather than lose that which woulcj be cut out 
by the foreclosure of the second trust, to give hipi an oppor¬ 
tunity to step into Pickford’s shoes, hold th,e property, 
fix it up, manage it and eventually sell it at a sufficient sum 
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in order to pay him something. It cost him no more than 
the expenses to step into their shoes. 

The debt at the time of the foreclosure was roughly in 
the neighborhood of $225,000. $165,000 was arranged 

though the John Hancock Mutual Life Insurance Company, 
and $60,000 from Pickford as a second trust—making 
$225,000; then an additional $16,000 to take care of an 
adjustment of the taxes, interest and miscellaneous ex¬ 
penses; there was a commission on the exchange of the 
two properties between Dean and McReynolds. Witness 
thinks that was $5,000 that he paid. McReynolds 

228 did not realize on the $125,000 second trust in this 
transaction. One of the notes which were there as 

security was paid in cash, $5,000; and that was paid to 
Pickford, who held the $16,000 debt. The $60,000 trust 
was paid to Pickford by Dean, and he received, to the 
knowledge of witness, $5,000 and $16,000. As to the rest, 
he does not recall. 

229 On re-direct examination witness testified that Mc¬ 
Reynolds got the property out of these transactions. 

The $125,000 of notes were subject to $200,000 plus interest 
and taxes. The bank got nothing out of it except the prin¬ 
cipal and interest on the loan, and in order to do that Pick¬ 
ford loaned McReynolds $60,000. He originally agreed to 
lend him $50,000, but it was afterwards increased to $60,000 
in order to enable McReynolds to complete his purchase 
of the property. There was a substantial amount more due 
on the first trust in November or December, when the deal 
was finally closed, than there was in July. There had ac¬ 
crued about six or eight months’ interest, and the taxes and 
all the other items which it became necessary to have money 
to close. This additional money was furnished by Pickford, 
and McReynolds got the benefit of it. 

Witness knew that McReynolds was a very active trader 
in real estate in the District of Columbia. It was after the 
foreclosure that witness advised Mr. McReynolds that he 
was not sufficiently experienced to deal in real estate. Mc- 
Revnolds was also in the automobile business and had been 
agent for the Studebaker automobile for quite some time, 

and had a verv extensive business in connection with that 

% 

agency. It is the uniform custom in the District of Co¬ 
lumbia not to deliver deeds to the grantee, but to deliver 
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them to the title company for recordation and settlement. 
It is so seldom that a deed is ever delivered physically to 
grantee that it may be said that it is substantially never 
done. The delivery to a title company is delivery to an 
agent with authority to deliver to the grantee^ 

On re-cross examination the witness testified that the 
$16,000 which McReynolds got by first deed of trust on 
properties that Dean traded to him was turned over to the 
title company and used in the settlement of the final deal; 
was finally paid over to Pickford. It was used in the settle¬ 
ment of the whole transaction in which $>200,000 was 
230 paid. It was not paid to McReynolds; McReynolds 
got the benefit of the loan of $60,000 that Pickford 
paid to McReynolds. He got it in paying off the $225,000 
trust. He never got any money, but he got his (Obligation for 
interest on his trust paid. He collected the rents from July 
to November. When witness says the money was absorbed 
in the final settlement he means the settlement of the trust 
transaction and the settlement of the sale to Dean, and out 
of this money coming from all sources McReynolds paid 
not only what he owed on the first trust, but he paid commis¬ 
sions and other charges in connection with the Dean settle¬ 
ment. He had the property from July 5th on. King and 
Perry procured Dean as a purchaser of the property. 

Thereupon William L. King, a witness for the defend¬ 
ants, after being first duly sworn, testified: 

That he is a member of the firm of Boss and Phelps, which 
firm is engaged in the sale and rental of real estate, develop¬ 
ing property and making first mortgage loans.! Witness is 
in charge of the mortgage department. Bossj and Phelps 
are the loan correspondents in this vicinity for the John 
Hancock Mutual Life Insurance Company of Bbston. This 
means that they receive all applications submitted and sent 
to them, collect and receive the interest and (deposit it to 
their credit here and represent them in that respect. They 
also recommend whether a loan is or is not d good loan. 
They pass upon the value of property in securing the loan 
and make their recommendation as to whether or not a 
loan is well secured. He was with Boss and Phelps in the 
capacity above mentioned on September 19, 1929. He was 
shown the application signed by Joseph McReynolds for a 
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loan on the Cambridge Apartment house dated September 
25, 1929, which has been marked as Defendants’ Exhibit 
No. 1 for identification. Witness received this application 
either on the date of its date or the day after from Mr. 
Whvland Shaffer and Tom Long. Mr. Long was at that 
time a salesman in the business properties depart- 
231 ment of Boss and Phelps. 

Mr. Shaffer and Mr. Long together brought the 
paper to witness. He does not remember which one handed 
it to him; both of them talked to him about it, and then later 
came in with the application. When the application was 
handed to witness all the typewritten information thereon 
appeared at that time. Witness never saw McReynolds in 
connection with the application before its receipt. The first 
time he met McReynolds was a week or ten days after the 
receipt of the application. Witness went to his office with 
a representative of the John Hancock Company to check 
up the leases in the books. He does not know whether 
they discussed anything in connection with it except the 
rentals of the property. They had sufficient information 
there to satisfy them of the income, etc., some leases and 
some book records. This application was offered and re¬ 
ceived in evidence as Defendants’ Exhibit No. 1, and is as 
follows : 


“Defendants’ Exhibit No. 1. 

Washington, D. C., September 25, 1929 

Boss & Phelps, Loan Correspondents, John Hancock Mu¬ 
tual Life Insurance Company, 1417 K Street N. W., 
Washington, D. C. 

Amount: The undersigned hereby applies for a First 
Mortgage Loan of $165,000, to be repaid as follows: 

Terms of: $165,000 in 3 years. 

Repayment: $— in — years. 

Interest: Rate of interest 6% per centum per annum, 
payable semi-annually. 

Land: Situated in the City of Washington, D. C., No. 921 
on 19th St. N. W., measuring 90 feet on said street, 
232 extending back 81 North line, 101 South line feet, 
containing 7,357 square feet and described as follows: 
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Lot 811 and 14, Square 106. Assessed as lot 827, Sq. 106. 
If lot is irregular, a sketch drawn to scale shpwing exact 
measurements and shape will be required. (Pehcil sketch.) 

Street: Is this an accepted street? Yes. Paving? -. 

Curbing? Yes. What kind? Asphalt. j 

Improvements: Sidewalk? Cement. Sewer? Yes. Water? 
Yes. Gas? Yes. j 

Buildings: Year built: 1924. Number of stories: 8 & 
basement. 

Describe foundation: Brick. Is cellar under entire build¬ 
ing? Yes. I 

Building built of: Brick and Reinforced concrete 

Kind of Material. 

■ 

Inside finish, trim: White Pine Floors. Oak. 

Roof, kind: Slag. ] 

What kind of heating? Steam. Lighting? Electricity. 
Are walls of building insulated? If so what material? 


2. Electric elevators—electrical refrigeration. 


Residence. 
Number of rooms: 

X u m 1) e r of bath¬ 
rooms : -. 


Describe wall and 
floor finish and 
233 kind of fixtures 
in bathrooms: 

Ground floor area of 
building: — ft. x — 
ft. containing — sq. ft. 


A sketch must here 
be drawn giving exact 
outside dimensions 
and shape of ground 
floor with open and 
closed porches, ells, 
etc., carefully shown. 


Apartments. 

Number of apart¬ 
ments: 6.1 of 2 rooms. 


Number of rented: 
66 . 


Number of bath¬ 
rooms: 72. 

Describe wall and 
floor finish and kind 
of fixtures in bath- 
rooms: Tile floor, 
plastered wall. Stand¬ 
ard fixtures. Ground 
floor area of building 
00 ft. x 75 ft. contain¬ 
ing 5,080 sq. ft. 

How many cu. ft. in 
building? 467,360. 

(Height from cellar 
floor to top of roof all 
court space ex¬ 
cluded :) -. 

Blue prints of floor 
plans and elevations 
must be submitted. 


Mercantile Building. 
Number of stores: 


ments: 


of robms. 


Number 


Number of offices: 
* 

Number of apart- 


of rooms. 


now rented: 


Numbertf bathrooms: 


Describe wall and 
floor finislj and kind of 
fixtures ii|i bathrooms: 


Ground floor area of 
'building 4 - ft. x — ft. 
containing!— sq. ft. 


How many cu. ft. in 
building? -. 

(Height from cellar 
floor to to^) of roof all 
Court spaqe excluded:) 
• 

Blue prints of floor 
plans apd elevations 
must be submitted. 
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Garage: Built of-. None. For — cars. 

Valuation Land of Owner per front, square, foot, $-. 

Buildings. $■-. 

(Value of each separately.) 

234 Land and building, Total, $360,000.00. 

Garage: $-. 

Total :$-. 

Insurance: 

Insurance: What amount of Straight Insurance will you 
furnish? Fire, $250,000; Tornado, $-. 

I hereby agree to furnish Straight Insurance as above 
or Co-Insurance in amount not less than sufficient to avoid 
any claims on the part of the Insurers for Co-Insurance. 
In any event, all fire insurance policies are to be held by 
and to be for the benefit of and first payable in case of loss 
to John Hancock Mutual Life Insurance Company. All 
policies to be in Companies acceptable to John Hancock 
Mutual Life Insurance Company. 

Taxes: 

Paid to what date? September 30, 1929. 

Are there any delinquent taxes? No. 

Special Assessments: State whether (for streets, sewers, 
paving, water, etc.) and give amounts and years payable of 

all matured and maturing installments now unpaid. $-. 

due-19—. $Xone. 

Assessed value: 

Assessed valuation: 1929, Land, $36,785; Buildings, 
$170,000. Total $206,785. To 1930. 

Annual Income. 


Schedule of rentals (19—). 
Income: 

Property is Rented. 

Give names of Tenants 
and annual rental paid. -. 


Disbursements (19—). 

Taxes: $-. 

Insurance:-. 

Interest on Mortgage: 
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(List separately all vacant Expenses (Itemized):-. 

rooms or apartments and 
note against each amount of 

expected rental.)-. j •" 

235 See Statement attached. 

Net Income (to balance): $-. 

Total: $-. ! 

Total: $-. | 

In whose name does title stand? The undersigned. 
Purpose of Loan: Refinancing. 

Purchase Price: 


When did you buy the property? March, 1929. 
What did you pay for it? $360,000. 

How much of above price was cash? $160,000. 
How much of above price was trade? None] 

How much have you expended in improvements? 

000 . 00 . 


$25,- 


Present Mortgages: 

Clive List of Mortgages on property scheduled in order of 
priority. Amount $200,000. Held by whom?] Natl. Sav. 
& Trust Co. 

I agree to pay all expenses in connection with this loan 
including attorney’s fees, tax certificate, photograph, ex¬ 
amination of title, title insurance, if required, and should 
the title or security prove unsatisfactory to the Company 
for any reason, I agree to pay all expenses ih connection 
therewith. 

If requested, I will furnish an approved survey showing 
location of land and buildings. 

I further agree to pay you a commission of per cent 
of the amount of the loan approved and if aft<^r approval, 
I, for any reason, fail to complete 1 ho transaction, agree 
to pay all expenses incurred, including the s^iid commis¬ 
sion. 


13—5610a 
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236 I carry $-life insurance. 

Name of wife: Tor husband]*-. 

i JOSEPH McREYNOLDS, 

Owner and Applicant. 

Age: -. 

Occupation:-. 

Residence:-. 

Dated-, 19—. 

Appraisal of Company’s Correspondent. 

I hereby certify that I have made a careful examination 
of the property described in the within application and 
value the same as follows: 

Land: — front, square feet, at $— per foot, $-. 

Buildings: $-. 

Garage: $-. 

Total: $——. 

I also certify that I have been upon the above property 
and have satisfied myself that all the buildings described in 
the application are located within the property lines and 
that there are no encroachments thereon. 

Has the Zoning Ordinance been violated? -. 

Do vou consider the same beneficial? -. 

I have investigated the moral and financial standing of 
the applicant and find it to be as follows:-. 


On cross examination witness testified that when the ap¬ 
plication was presented to him it was all filled in—when it 
was handed to him with the typewritten figures. Wit- 
237 ness does not know who placed them there. The firm 
of Boss and Phelps would get a commission on a loan 
of that kind of 2% gross. They divided some of it with the 
brokers who brought it in to them. After examining the 
application, witness testified that the gross commission in 
this case was 2%, and they gave V>% to Shaffer and 
to Long, so that Boss and Phelps got $1,650 out of it, and 
$825 each was given to Shaffer and Long. 


[•Stricken in copy.] 
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Thereupon Walter M. Macnichol, a witness called on be¬ 
half of the defendants, after being first duly shvorn, testi¬ 
fied as follows: 

In January, 1929, he was manager of the regl estate de¬ 
partment of the Merchants Bank and Trust Company. He 
is not now associated either with that company or with the 
Federal-American National Bank and Trust Company. He 
was present on or about January 10,1929 when the contract 
between the D. C. Realty Company and Joseph ^Reynolds, 
relating to an exchange of the McReynolds Apartment 
house, was executed or signed. There were present at that 
time Mr. Drury, Mr. McRevnolds, Mr. Rafferty, Mr. Boone, 
Mr. Meany and Mr. Shaffer. They were all together there 
for a considerable time owing to the fact that tjhe contract 
had to be re-written,—probably an hour or an jhour and a 
half. It had to be re-written because, as witness recalls, 
Mr. Rafferty raised the point that the various properties 
that were put in the deal belonged part of them to the bank 
and part to the finance company, and that in order to com¬ 
plete this deal they would have to transfer thesd properties 
all under one ownership, and that owing to their having to 
do that he wanted Mrs. McReynolds to sign the contract; 
and it was re-written for that purpose. He stated that to 
all of them. They were all present, and they all understood, 
he believes, that that was the reason. 

While they were waiting to have the contract} re-written 
they sat around and chatted. He talked to Mc- 
238 Reynolds and some of the other gentlemen. As he 
recalls there was something said about it. He thinks 
he mentioned to Mr. McReynolds that they had ^ hard time 
to raise .that much cash, that the bank did not fwant to let 
them put that much cash into the deal. He thinks they 
spoke of Mr. McReynolds’ knowledge of the {Cambridge 
Apartment house or its value. In substance, fitness told 
McReynolds he thought he had made a good deil, but they 
had a hard time to get the money, for the bank to advance 
it,—but so far as the building was concerned, they spoke of 
it in a general way; and Mr. McReynolds, he gathered, was 
more familiar with the building than witness wab. He said 
he was satisfied that the Cambridge Apartment) house was 
all right. Mr. McReynolds was satisfied with the building, 
as to its value. He thinks they talked about the value of 
the Cambridge. Thev talked about the value of the different 
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properties. He does not recall the value they put on the 
Cambridge. Shaffer was a representative of McReynolds. 
He knows that because he dealt with Mr. Shaffer in making 
the deal,—Mr. Shaffer, Mr. Boone and witness, before they 
took it up with Mr. Drury. Mr. Shaffer at all times repre¬ 
sented Mr. MeRevnolds. 

On cross examination witness testified that he knew 
Shaffer was at all times representing McReynolds in this 
particular deal because Shaffer told him what McReynolds 
would do and what he would not do. He told witness he 
was the agent of McReynolds. Witness does not think 
there was any discussion at any time on the question of 
agency. There was not any after the contract was signed. 
He does not recall having talked to McReynolds about the 
deal particularly since the contract was signed. He met 
him both before and after the contract was signed. The 
only conversation he ever had with McReynolds about his 
being satisfied with the deal was in the bank just prior to 
the contract and while they were waiting for the contract 
to be prepared. He had not discussed that question with 
him at anv other time. 

239 In this particular deal Shaffer represented Mc¬ 
Reynolds at all times. When the deal first started 
he came in as representing McReynolds. In other words, 
he would tell them what McReynolds would do, what he 
would not do, what amount of cash McReynolds had to 
have; first he said McReynolds had to have $170,000 no 
matter how the deal ^vas lined up, that they had to produce 
that. 

Mr. Boone, one of his salesmen in the real estate depart¬ 
ment, at first talked to Shaffer about the deal. Then he 
came and talked to witness. He told Boone to get Shaffer 
to come in and they would see how they could line it up. 
He did not think they could let him have that money, al¬ 
though he thought McReynolds was good for it without 
security. He told Drurv that at the bank, and left Mr. 
Drury to make the deal and loan this money to McReynolds. 
Mr. Boone, Mr. Shaffer and witness talked from time to 
time several days, possibly a week or longer, as to how they 
could line the thing up in order to advance Mr. McReynolds 
the money necessary to close the deal. His only interest 
in it was as a real estate man. He tried to devise some way 
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whereby they could lend McReynolds the money} with safety 
and make the deal. 

Witness suggested the $125,000 second trus^; note. He 
first made that suggestion to either Boone or Drury. He 
did not talk to McReynolds about that. McReyriolds did not 
come in to talk to witness about that, or as fdr as he can 
recall, to Drury about it until the day the deal was to be 
settled. All his negotiations were carried on with Shaffer, 
who represented McReynolds at all times in that deal. 
Witness knew about the value of the second trusi notes. He 
did not know’ the interest had been defaulted on jthem. That 
w’as in a separate part of the bank. He had n6 connection 
whatever with the bank as a bank. He knew’ th^y had these 
second trust notes because he had originally traded them 
w’ith Pickford about two and a half y^ars before. 
240 They w’ere builders and real estate operators. They 
traded them to us in a deal on the Vermoht Building 
on Vermont Avenue and L Street. They took ttjem at their 
face value, and did not discount them. 

Witness w 7 as the one who suggested that the^’ trade the 
Frazer notes to McReynolds. He did it in order to raise 
this money for McReynolds and in order for tbjem to con¬ 
solidate a lot of small items, including the properties, into 
one building, which he thought w r ould be to the advantage 
of the Merchants Bank Investment Company;! the D. C. 
Realty Company is merely a holding company for the 
finance company. They w’anted to concentrate these vari¬ 
ous pieces of property and he thought one holding would 
be of advantage to the finance company. In order to do 
that they had to raise this money for McReynolds, and he 
w’as thinking of various items they might put in the deal 
that would be of some benefit to McReynolds and would 
give them sufficient collateral to make him thijs loan on, 
and one of these items,—he thinks he w 7 as the firpt one that 
thought of it—w’as this note. 

He w’as asked if he knew 7 anything about the fact that 
the interest had been defaulted, that Mrs. Frazer had bor¬ 
rowed money to pay the interest, and answered that he 
considered the note perfectly good without Mr^. Frazer’s 
endorsement. He thought Mr. McReynolds w 7 a^ good for 
the loan, and he thought the note was good without Mrs. 
Frazer; lie thought so because he thought the v^lue of the 
building, if properly handled and rented, was of sufficient 
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value to make the note good. He did not know that Mrs. 
Frazer was insolvent at the time. Joe Boone did not tell 
him so. Witness was asked if Mr. Drury did not tell him 
that she had defaulted in the payment of interest, and he 
replied that he would like to explain that he was merely 
dealing in real estate. He had no connection with the bank 
as a bank. Mr. Drury did not inform him when notes be¬ 
came due. When he suggested to Mr. Drury that the 
Frazer notes be traded to McReynolds, lie did not know 
that the interest had not been paid on the notes, and 
241 Mr. Drurv did not tell him so far as he can recall. 

He did not tell him that Mrs. Frazer had borrowed 
$3,500 from the bank to help pay the interest on these 
notes. He did not think anything of Mrs. Frazer’s condi¬ 
tion one way or the other. He considered the property 
worth it. 

He suggested to Drury that this $125,000 of notes be put 
in the McRevnolds deal, and Mr. Drurv said he thought it 
would be all right. He did not talk to anv other officer of 
the bank about that except Drury. He did not see the 
notes. He traded them to the finance company but did not 
actuallv handle the notes. He merelv wrote the contract 
and negotiated with Porter and Shaffer when he made the 
deal. He had no custody of the notes. They did not pass 
through his hands and he never saw them in his life from 
the time they were purchased by the Merchants Bank and 
Trust Company from the Federal City Securities Company 
up to the present time. The Merchants Bank got the notes 
from Porter & Pickford. They did not get them from the 
Federal Cities Securities Company. The Federal Cities 
Securities Company never owned the notes to his knowl¬ 
edge. Witness never had any dealings with the Federal 
Cities Securities Company. The bank paid face value for 
the notes to Porter and Pickford, not in cash. Thev took 
them in trade in another deal. Thev did not buv them from 

* w 

the Federal Cities Securities Company. 

He was shown a contract and asked if that refreshed his 
recollection, and explained that when counsel mentioned 
Federal Cities Securities Company he thought he meant 
the Federal Bank or the security company of the Federal 
Bank. He never had any dealings with them at all. The 
Federal City Securities Company was out of existence and 
the name was changed to the Merchants Bank Investment 
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Company. The Federal City Securities Company which 
got those notes from Porter and Pickford—the Merchants 
Bank and Trust Company got them indirectly from Porter 
and Pickford. They may have gotten them direct 

242 from the Federal City Securities Company. ' Hef 
does not recall what the Merchants Bank paid for 

these notes to the Federal City Securities Company. Wit¬ 
ness guesses he knew more about the Frazer notes than 
anyone else. He got them for the bank, but the actual 
handling of the notes, as to items, as to whether the in¬ 
terest was paid, or what day it was due, etc., h— he did not 
handle that; he did not know. 

He conducted the negotiations by which the notes were 
purchased. He was manager of the real estat^ department 
of the bank and vice president of the finance company. 
He was also a director of the bank. He was vice president 
of the Federal City Securities Company, which is now the 
Merchants Bank Investment Company. He w^s vice presi¬ 
dent of the Merchants Bank Investment Company. He 
made an investigation about these notes wheh he bought 
them from Porter and Pickford. He examined the build¬ 
ing, knew the income, formed an opinion as to the value of 
it. Mr. Drury, witness believes, called Mr. Haines because 
witness did not know him personally, and ask^d him some 
questions about the maker of the notes. They did not go 
into that very thoroughly because they were satisfied with 
the value of the building. 

Witness never talked to Haynes. He may have talked to 
McReynolds about the notes. They were discussing the 
whole thing there waiting for the contract to be re-written. 
The onlv time he discussed with McRevnolds anvthing 
about these notes was the day the contract was being 
signed. All the other transactions were carried on with 
Shaffer. He does not think he discussed the notes with 
McReynolds. They discussed the building. 

Witness identified his signature to an affidavit dated 
October 17, 1930, and filed in the case by the Merchants 
Bank and Trust Company. Witness swore to this paper. 
His attention was called to a statement in the affidavit ini 
which he stated that he had several conversations with 
McReynolds in connection with the contract of Janu- 

243 ary 10, 1929, and he was asked if that whs true; and 
he answered that probably that day they discussed 
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the thing in various forms; he remembers discussing the 
building, and he may have discussed the note,—just dis¬ 
cussed the general deal, the value of the property and the 
sale of the property. He further said that if there were 
several conversations it was all that one day. He only 
talked with him that one dav. He had several conversa- 

m/ 

tions, but not with Mr. McRevnolds; he onlv talked with 

7 v / v 

him that one day. 

His attention was further called to a statement in said 
affidavit to the effect that during all of said negotiations 
the principal and almost sole concern of said McRevnolds 
was' that he should get out of said transaction $150,000 in 
cash, and witness replied that was correct. His attention 
was further called to a statement in said affidavit to the 
effect that during the course of said conversations with 
McRevnolds in regard to the Frazer notes, McReynolds 
stated to witness that he believed the property had ample 
security for the note of $125,000 and the first trust of 
$200,000, and was asked if that was true; to which he re¬ 
plied, “Yes, sir.” He was asked then if he did not discuss 
the note with McReynolds, and witness explained that the 
notes were covered by a second mortgage and that Mr. 
McReynolds seemed perfectly satisfied with the building, 
with that amount of trust on it. He was asked if he did not 
discuss the notes with McReynolds, and he said that if that 
was discussing it, he did. 

His attention was further called to a statement in the 
affidavit that he had stated to McReynolds during said con¬ 
versations that at the time the second trust notes wer£ 
purchased by the Federal Cities Securities Company he 
was advised that Mr. Haynes was familiar with Mrs. 
Frazer’s affairs and was familiar with her financial re¬ 
sponsibility, and was asked if he talked to Haynes about 
this. He said he did not. He told Mr. McReynolds 
244 that Mr. Haynes knew all about it. He did not 
verify it. He got his information that Haynes was 
familiar with it, he thinks, from Mr. Boone. Mr. Drury 
called up Mr. Haynes and asked him about Mrs. Frazer 
in 1926 when they took the notes. They made some in¬ 
vestigation of her although they were satisfied with the 
notes. He never talked with Haynes, but told McReynolds 
that he could get in touch with Haynes, that he knew some- 
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thing about it. He did not tell McReynolds that he had 
talked with Haynes. 

His attention was called to another part of the affidavit 
in which he stated that at the time of the purchase of the 
notes he inquired of the said Haynes as to ffie financial 
responsibility of Mrs. Frazer, and he was adfised by the 
said Haynes that Mrs. Frazer was a woman of large finan¬ 
cial means and able to pay said notes. This Statement is 
not correct. Witness swore to it because in effect witness 
went to Mr. Drurv and told him he had found fhat Havnes 
knew something about her affairs, and he said, “Let’s go 
over and see him.” And he told Drury, “No,| we can call 
him up,” and Drury called Mr. Haynes and witness lis¬ 
tened to the conversation. He could not hehr what Mr. 
Haynes was saying, but he could get what Mr. Drury Was 
saying. If the affidavit states definitely that }ie talked to 
Haynes about it,—he did not read it that way-j-he did not 
understand it that way. 

His attention was called to another part of the affidavit 
in which he said that at the time he made said statement 
to McReynolds he had no information to tljie contrary 
thereof, but he believed at that time that Mrs. Frazer was* 
able to pay said notes, and in fact, he is still of the opinion 
that she is still able to pay the said notes; and witness said, 
“That is correct. I think she is still able to pay them.” 
He based that opinion on the fact that he later went to the 
National Savings and Trust Company and talked about 
Mrs. Frazer to Mr. Stetson. He believes he to|ld him they 
were getting these notes of Mrs. Frazer from Porter 
245 and Pickford and asked him what he ktiew of' her, 
and Mr. Stetson said she was one of the heirs of the 
Van Renssalaer estate of New York; that he did not have 
any definite line on her, but suggested that witness get in 
touch with Haynes. Mr. Stetson is the man who testified 
in this case and told him this. He came to thje bank, and 
told Mr. Drury. Then he got hold of Boone and asked him 
what he knew of Mrs. Frazer. Prior to that Boone had 
taken witness to her home on 16th Street just ^bove Scott 
Circle. She lived in a very elaborate manner qnd came to 
see Boone on numerous occasions at the Merchants Bank 
and Trust Company with a car and a chauffeur. These 
calls were in regard to other deals. Boone de^lt with her 
on deals, had deals with her in a number of Ireal estate! 
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transactions; and altogether witness got the impression 
that Mrs. Frazer was responsible in a large way in 1926. 
He based his information on that belief, and he still be¬ 
lieves that Mrs. Frazer has means from which this note 
might be paid. It is based principally upon what Mr. Stet¬ 
son and Mr. Boone told witness and what Mr. Haynes told 
Mr. Drury in 1926 and later. Mr. Boone later told him 
that Mrs. Frazer had considerable means and no doubt she 
was good for that note if thev wanted to collect it. In this 
particular instance he asked Boone a few months ago 
where Mrs. Frazer was, that he thought she had plenty of 
money; and Boone told him that she did have plenty of 
money, that she had just bought another apartment house 
in Mt. Pleasant. Witness still thinks Mrs. Frazer is good 
for that note. He was asked if he did not know that Boone 
had advised him prior to the time these notes were trans¬ 
ferred to McRevnolds that Mrs. Frazer had lost practicallv 
every dollar she had. He replied, “He might have.” He 
does not recall Boone telling him that. He certainlv did 
not know it; he does not know her means today; he did not 
know definitely at any time; he was taking someone else’s 
word for it. He does not deny or affirm that Boone told 
him that, i He does not remember Boone telling him 
246 that. His impression is that she might be broke 
today and might be worth a good deal of money; he 
is still under that impression. That is what he bases his 
statement on, that she was financially able to pay the note 
or will be able to pay it. 

His attention was called to another statement in said 
affidavit in which he said that at no time during the nego¬ 
tiations of said contract did he or anvbodv else connected 

m/ 

with the Merchants Bank and Trust Company or the Mer¬ 
chants Bank Investment Company or the D. C. Realty 
Company, Inc., or the said Peter A. Drury conceal any 
facts from McRevnolds in connection with the value; of 
said notes of $125,000. He said that was right, but that 
he was saying it as far as he knew. None of them in his 
presence said anything to Mr. McRevnolds that would in¬ 
dicate to him the notes were gilt-edged or as good as Gov-' 
ernment bonds or anything of that kind. Nobody told him 
that the interest had not been paid; the bank may have 
dozens of interests on notes not paid, but the notes are 
still good. No one in his presence advised McRevnolds of 
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Mrs. Frazer’s default in the interest of 1928 ^nd that the 
bank loaned her money to pay the interest ih December, 
1928. | 

Witness owes the Federal-American National Bank and 
Trust Company in the neighborhood of $16,Q00; it is all 
probably secured with collateral. He had a conversation 
with Joseph McReynolds in the corridor during recess and 
told him that he owed the bank $14,000 and tjie bank was 
threatening him with suit. He hasn’t any particular love 
for the bank. He is not trying to help them if that is what 
counsel is driving at. When he said to McReynolds that 
they would not sue him because he knew too!much about 
them, he meant that he knew too much about tpe collateral. 
He thought he was talking to Mr. McReynolds in confi¬ 
dence. He was not telling him that he -would not pay the 
note. The fact that he owed them would ha^e absolutely 
nothing to do with his testimony. He dpes not know 
247 anyone in the bank except Mr. Poole anp he met him 
this morning. The only ones he knows are the 
officers of the old Merchants Bank and Truit Company. 
When he could not owe them any more they proke up. 

Boone was a salesman in the real estate department on 
a commission. They furnished him a desk! asj a salesman 
in the real estate department of the bank; th^y had other 
salesmen. Boone was selling independent of Ihe bank; he 
would sell anything that would come up,—^ny deal he 
could make in the way of real estate, whether connected 
with the real estate department or not. He \yas an inde¬ 
pendent broker and received no money from the bank ex¬ 
cept for some particular deal he would make for them. 
He received telephone calls at the bank. They did not 
furnish him a telephone, but he had the privilege of using 
the phone like anyone else could, witness supposes. 

Mr. Shaffer was not in the employ of the pank, but he 
came in there and made deals in the same wav. He could 
use the telephone. He never had a desk there j; was not in 
any way connected with the Merchants Banp and Trust 
Company. 

Thereupon Joseph A. Rafferty, a witness bn behalf of 
the defendants, after being first duly sworn, testified as 
follows: 

Witness has already testified in this case in respect to 
the circumstances attending the re-writing of the contract 


I 

i 
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of January 10, 1929. Witness does not think he had any¬ 
thing more to do with the consummation of the transaction 
after the contract was signed. He signed the contract 
and one deed from the D. C. Realty Company as president 
of that company. Mr. L. Emmett Meanv, who is Secretary- 
Treasurer of the D. C. Realty Company, had supervision, 
of the conveyancing and transfer of the properties. 

About a week or ten days prior to the foreclosure sale 
Mr. McRevnolds came to the office of the witness in the 
Southern Building and said he was desirous of refinancing 
his property, but principally he was desirous of 
248 borrowing the amount of money he was required to 
pay the National Savings and Trust Company to 
pay the first trust interest and taxes that were in arrears 
and to eliminate the publication that was then running in 
the paper to sell the property. There was about $14,000 
in arrears as witness recalls. McRevnolds’ idea was that 
the Merchants Bank and Trust Company would lend him 
that additional amount and he would pay it off. Witness 
went to the bank and took it up with them on behalf of 
McRevnolds and a few da vs later thev answered that thev 

* * W V 

would not lend him any additional money. Time went on 
and Mr. McRevnolds came in to see witness off and on 
while the advertisement was running — the paper, and on 
one occasion they both went to see Mr. Stetson. That was 
before the sale of the Cambridge. They asked Mr. Stetson 
if he would renew the $200,000 notes, and he said he would 
but he would rather thev would get the monev outside if 
possible; that the nature of the trust that was on there was 
such that they felt that they owned $150,000 of it, and 
$50,000 of it was owned by a client in California. He did 
not disclose his name. He then suggested that we go over 
to Mr. Fleming at the Union Trust Company and make 
application there for a loan and tell him that he sent them. 
This they did, and Mr. McRevnolds made the application. 
Witness was with him at the time. 

About a day or so later McRevnolds came to the office 
of witness. This was while the Union Trust Company was 
considering the application that was made and McRey- 
nolds told witness that the water rent had to be paid on 
the property. That was the 19th of June, the same day 
the property was; sold. McRevnolds requested witness to 
pay the water rent, and he did so by giving his check to 
Mr. Baird, an assistant trust officer at the National Sav- 
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ings and Trust Company. That afternoon Mr. 
and witness went to the sale. Mr. Stetson and Mr. Hoover 
were there, and a number of other people, but they are 
the only ones that witness recalls. Mr. Stetson in- 

249 quired of McReynolds if he intended to bid and 
McReynolds said he did not. Stetson said he would 

then bid it in, and witness told Stetson they wcjuld see him 
a little later after the property had been ta^en in, and 
Stetson said, “Very well.” The property w^s bid in by 
Stetson, and a day or two later witness and McReynolds 
went back a number of times to see Stetson abput it. 'And 
finally Mr. Fleming called witness from the Union Trust 
Company and said his company was willing to fnake a loan 
of $150,000 to Mr. McReynolds. Witness reported that to 
Stetson and he told witness that he would be vjery glad to 
communicate with Pickford, the owner of the $50,000 part 
of the trust. 

Then Mr. McReynolds again faced the necessity of mak¬ 
ing up the $14,000. McReynolds said to witness, “That is 
not enough money for that property and I don’t think I am 
going to accept that loan.” I told him he did not have to 
accept it as he had put in an application for $^00,000 and 
that he had a perfect right to reject it if he wanted to do 
so, but that witness wished he would make up his mind be¬ 
cause Mr. Fleming was calling witness about jt. McRey¬ 
nolds never to his knowledge told witness he wpuld take it. 
And the first witness learned that the loan wafc not taken 
was probably a month later; and McReynolds never came 
back to see him any more about it after the loan had been 
committed by the Union Trust Company. The next thing 
witness heard of it was that he had made an application 
which resulted in a loan of $165,000. 

Witness is positive that he went with McReynolds to see 
Stetson once and maybe more. He is positive fhat he was 
there with him on an occasion a day or two aftbr the sale, 
and lie is inclined to think he was down there before the 
sale, but can’t fix that definitely. He kept no diary. Wit¬ 
ness went with McReynolds to see Fleming, sat ifight beside 
him, walked over to the center of the floor,—and there was 
some sort of little desk or table there that was qsed for the 
convenience of customers, and witness r4ad the ap- 

250 plication over himself and McReynolds was stand¬ 
ing there. They then went into Fleming’s office as 
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soon as lie could see them. They sat down there and Mr. 
McReynolds furnished the information that was contained 
in that paper and Mr. Fleming wrote it out. They got the 
blank from a young lady in Mr. Fleming’s office. Witness 
went to see Stetson and Fleming at the request of McRey¬ 
nolds. At that time, witness was trust officer of the Mer¬ 
chants Bank and Trust Company and his offices were in the 
same building that the bank was in. The duties of that 
office did not require him to be constantly in the bank, and 
when he was not there he was frequently in his own office 

where McRevnolds would come to see him. He does not 
•> 

remember seeing him anv more after that. Tie mav have 
seen him, but does not think it was in connection with this 
ease. 

He is a member of the law firm of Van Doren and Raf¬ 
ferty, and was a member of such firm at the time of these 
occurrences. He has been a member of the bar since 1917. 

Witness never heard McReynolds make any complaint 
about the $125,000 notes until this bill was filed. In one of 
the conversations he told McReynolds that it was a ques¬ 
tion whether it was to his interest to go in and refinance 
the property or whether to let it go as it was his first loss, 
whether it were best for him to take his loss or to put 
$15,000 or $16,000 in it for refrigeration and other things, 
and that it was up to him to determine whether he wanted 
to do that or whether he wanted to take his loss and get 
out. McReynolds answered that by saying that he believed 
the building was worth a considerable amount over the 
trust, that he had his own organization, had the various de¬ 
partments organized, and that he would take that organiza¬ 
tion and put it in there and do it less expensively than 
other people could do it; that he would renovate the prop¬ 
erty, and he thought when he did that he would come out of 
the hole on it. 

On cros& examination witness testified that it may 
251 have been Mr. Drury who referred McReynolds to 
witness; he could not tell. It is very possible. Mc¬ 
Reynolds did not ask him according to his recollection to 
take up the first trust; he asked him to get the $14,000 or 
whatever sum was necessary to pay the interest and taxes. 
He has no recollection that McRevnolds asked the bank to 
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take up the $200,000. McReynolds never wanted the Mer¬ 
chants Bank and Trust Company to make him ja new first 
trust loan of $200,000 and take up the loan at the National 
Savings and Trust; he never said anything about that to 
witness. Witness knows that one of his visitd was after 
the sale, and he was reasonably certain that he| was down 
there before, but he will not be certain that he was down 
there prior to the sale or prior to the time thb property 
was advertised. 

Witness was Trust Officer of the Merchants Bank and 
Trust Company, and President of the D. C. Realty Com¬ 
pany, but did not hold any office in the Merchants Bank 
Investment Company at that time. Mr. Drury had never 
said anything to witness about the default of Mrs. Frazer 
in the payment of interest at that time. Mr. prury had 
not said anything to witness about, the financial condition 
of Mrs. Frazer. At the time of the foreclosure and when 
witness was trying to refinance the place and take up the 
first trust he knew that the bank had sold the Fijazer notes 
to the Merchants Bank Investment Company fqr $125,000 
in cash, and he is quite certain that McReynolds knew it. 
In reply to question, “Did you tell McReynolds that?”— 
witness replied that he told McReynolds as specifically as 
it was possible to state that the properties were' owned by 
the Merchants Bank Investment Company and the Mer¬ 
chants Bank and Trust Company, and that the D \ C. Realty 
Company would have to get those properties frcjm each of 
the other companies in order to make the conveyance to 
him; and that was the reason that witness wanted 
252 Mrs. McReynolds to sign the contract with him, so 
that after the work of passing the properties by the 
Trust Company and the Investment Company to the D. C. 
Realty Company had been done, Mrs. McReynolds could 
not refuse to sign the deed. That was in the conversation 
on January 10, 1929. He had no talk with McReynolds 
after that until about the time of the advertising of the 
Cambridge. He was asked, “You could not havO told him 
that the bank had sold the Frazer notes on Janjuary 10th 
because it did not sell them until subsequently, according 
to your stipulation.” He said that is very trup, but the 
subsequently that is meant in the answer is thpt the me¬ 
chanics of giving effect until the transaction w^s carried 
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out until subsequent, but it was understood at the time of 
that deal that these various properties would be transferred 
to the Merchants Bank Investment Company and to the D. 

C. Realty Company in order that they might give effect to 
the contract they entered into with McRevnolds. He did 
not tell McRevnolds on January 10, 1929, that the Mer¬ 
chants Bank was going to receive $125,000 from the Mer¬ 
chants Bank Investment Company for these notes. He 
told him that the various properties that were set out and 
specified in the contract were owned, some by the Mer¬ 
chants Bank and Trust Company and some by the Mer¬ 
chants Bank Investment Company, and some by the D. C. 
Realty Company; that those that were not owned by the 

D. C. Realty Company would have passed on to them by 
the owners of those securities. Witness did not say any¬ 
thing to him about the sale of the note; that did not occur 
to witness at the time. He did not tell McReynolds that 
they received $125,000. The reason for making these ar¬ 
rangements was that Mrs. McReynolds would join in the 
contract. He did not tell McReynolds on January 10th, or 
any time subsequent thereto, that the bank received $125,000 
in cash for the notes. He did not tell McReynolds when he 
talked to him after the foreclosure or just prior to the fore¬ 
closure that the bank had received $8,400.00 over and above 

the trust of $16,000.00 on the 1009 Ninth Street prop- 
253 ertv. He didn’t tell Mr. McRevnolds the exact 

amount of money because personally he didn’t know 
it. “It was a matter of looking at the books, getting those 
figures out, making an adjustment which required a great 
deal of work. That was just the thing we did not want to 
do unless we were certain the deal was going through. Mr. 
McReynolds did not ask me and I did not volunteer. I did 
not know if he had asked me. I would have found out for 
him.” Witness was asked if he prepared answers for three 
of the defendants in the case and he replied that he did 
but he did not recall the substance of the answers. Wit¬ 
ness was then asked whether or not in his position as trust 
officer of the Merchants Bank and Trust Company and 
President of the D. C. Realty Company it had come to his 
knowledge that the Merchants Bank and Trust Company 
received $8,400.00 in cash from the sale of the Ninth Street 
property to the Investment Company and he replied: “Yes, 
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that came to my knowledge.” He was then a£ked: “But 
you didn’t tell McReynolds ? to which he replied that he 
learned the amount when the suit was tiled. He didn’t 
know the exact amount of the figure, he knew that they 
were paid for the properties, but he didn’t know exactly 
the amount in dollars and cents. 

Mr. Van Doren was vice president of the D. C. Realty 
Company. Witness was President and Mr. Meany was 
Secretary and Treasurer. That constituted all the officers. 
Mr. Van Doren, Mr. Furey and the witness wjere the di¬ 
rectors. Mr. Furey is associated with witness and Van 
Doren in their office. 

When it came time to settle the deal witness believed in 
some instances these properties were transferred and in 
some they were not, but that direct conveyances were made 
to them. The Atlantic Building was the only property con¬ 
veyed direct from the D. C. Realty Company to McRey- 
nolds. The others were conveyed by the Merchants Bank 
and Trust Company or the Merchants B&nk Invest- 
254 ment Company, but the adjustments were made be¬ 
tween them before the D. C. Realty Company passed 
the title on. The D. C. Realty Company had title to the 
Atlantic Building. I 

Witness was asked who gave him the information he put 
in the contract of January 10, 1929, to which he answered 
that the contracts were already made. The contract was 
handed to him and all he did was to read it and) suggested 
that Mrs. McReynolds be made a party to it. |He thinks 
it was substantially rewritten as presented. He would say 
he did know who owned the various properties on Jan¬ 
uary 10th. He knew that some were owned by the Invest¬ 
ment Company, and some by the Bank. They were scat¬ 
tered among them. It was necessary to consolidate the 
properties. What witness means by consolidate^ was that 
it was necessary to make adjustments. This contract was 
made between the D. C. Realty Company, and could just 
as well have been made between all the parties; but for 
convenience it was made by one and the properties were 
owned by all three. Now the D. C. Realty Company took 
the responsibility of making the contract, and the prop¬ 
erties that had been agreed upon in this contract were to 

14_561 0a I 




210 FEDERAL-AMERICAN NATIONAL BANK, ETC., VS. 

be passed out, and were they to be needed whatever was 
necessary to be done would have to be done bv the indi- 
vidual company. It was his thought at the time that all the 
properties should be passed by deed to the D. C. Realty 
Company, who in turn would pass them to McReynolds. 
Then when they came to working them out, it seemed to be 
better to pass the property direct than to go through the 
requirements of passing double deeds. The court asked, 
“Who was acting as agent for Mr. McReynolds, the Trust 
Company or the Bank?”—to which counsel for the de¬ 
fendant replied, “The Bank.” 

There was no division of commission. When he said the 
name of either one could be used, he meant that all three 
could be used. There was no arrangement to his knowledge 
as to a division of the commission but the bank did receive 
the commission in the deal. 

255 The defendants offered in evidence, as Defend¬ 
ants’ Exhibit No. 8, letter from Joseph McReynolds 
to the D. C. Realty Company, dated January 24th, which is 
as follows: 

“Joseph McReynolds Properties. 

Main Office: 1000 Upshur Street N. W., Washington, D. C. 

The McReynolds, 18th & G Sts. N. W.; The Flagler, 736 
22d Street N. W.; The Guthridge, 2115 F St. N. W.; The 
Lombardy, 2019 Eye St. N. W.; The Harrowgate, 1833 
N. H. Ave. N. W.; The Windermere, 1826 N. H. Ave. 
N. W. 

January 24, 1929. 

“D. C. Realty Company, 

Merchants Bank and Trust Co., 

Southern Building, 

Washington, D. C. 

“Dear Sirs: 

In the contract of January 10th between the writer and 
the D. C. Realty Company in paragraph #9 it is agreed 
that my part of the commission is to be paid Mr. E. Whv- 
land Shaffer. 

“I want to ask you not to deduct this amount of ten 

thousand dollars from my loan as it has been taken care 

of between Mr. Shaffer and mvself. 

* 
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“I shall appreciate your doing this for me and Mr. Shaf¬ 
fer will be pleased to explain to you the reason for this 
letter if necessary. 

‘ ‘ Thanking you, I am 
Yours very truly, 

JOSEPH McREYNOLDS 
PROPERTIES. | 

256 (Signed) JOSEPH McREYNOLDS, 

President. 

JMcR/c. | 

The foregoing letter is satisfactory to and accepted by us. 

MERCHANTS BANK ANlj) TRUST 
COMPANY, 

By PETER A. DRURY, 

President. 

D. C. REALTY COMPANY, INC., 
Bv L. E. MEANY, 

Trpn o 

E. WHYLAND SHAFFER. 

“Apartments with ‘Jomack Service.’ ” 

Thereupon Lloyd E. Meany, a witness called on be¬ 
half of the defendants, after being first duly ^worn, testi¬ 
fied as follows: 

Witness does not think he held any position with the Mer¬ 
chants Bank Investment Company until June, 1929. He 
was Secretary of the D. C. Realty Company in January, 
1929, and was in the real estate department pf the Mer¬ 
chants Bank and Trust Company. He prepared the adjust¬ 
ments and the statement in the matter of the transaction 
arising out of the contract of January 10, 1^29. Under 
the agreement there was to be loaned to McReynolds the 
sum of $100,000 on a second trust on the Atlantic Build¬ 
ing. He prepared the settlement sheets for the funds from 
that loan. It is dated February 1, 1929. The Witness was 
shown the settlement sheet and testified that the full 
amount of the $100,000 was credited to Mr. -McReynolds 
in the settlement statement and he received iiji cash $63,- 
217.57 of it. He did not receive more than that because 
there were certain items in arrears on the McRevnolds 
apartment which were paid out of the settlement. Objec¬ 
tion was made by counsel for plaintiff to this liiie of exami- 
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nation on the ground that it was irrelevant. Counsel for 
defendant urging the admissibility of said evidence, among 
others reasons stated that: “I again say to Your Honor 
that I think this case so far as the merits of it is 

257 concerned, is coming down to the question of the 
creditability of these witnesses, McReynolds on the 

one hand and Drury on the other, and I submit that these 
things are important for the purpose of enabling the court 
to decide exactly to whom credit is to be given.’’ Upon 
that statement the objection was withdrawn and the wit¬ 
ness testified further as follows: The semi-annual instal¬ 
ment of interest on the first trust on the McReynolds apart¬ 
ment was due January 3, 1929, plus penalty interest of 8% 
on the amount so in arrears, a total of $18,313.89. There 
were taxes for the first half of the fiscal year of 1929 which 
were due in September, 1928, plus a penalty of 5%, 
$6,833.19, and a payment on the second trust in the amount 
of $5,999.99, which was due on December 20, 1928. They 
were the three principal items deducted. They were due 
and payable on the dates stated,—the semi-annual interest 
on January 3, 1929, the taxes in September, 1928, and the 
second trust payment on December 20, 1928. Witness pre¬ 
pared the conveyances from these different corporations to 
McReynolds; separate deeds from these several corpora¬ 
tions were made in each piece of property directly to Mc¬ 
Reynolds. In preparing these deeds to the Virginia farms 
witness looked up the chain of title in the bank records. 
The farms were acquired under foreclosure by the Bank. 
The last chain of title apparently was to the Federal Se¬ 
curity Company, which is now the Merchants Bank In¬ 
vestment Company, and a deed was drawn from the Fed¬ 
eral City Securities Company to McReynolds and recorded. 
Subsequently it was found that the property instead of be¬ 
ing conveyed to the Federal City Securities Company was 
conveyed actually in the name of the bank, which was the 
actual owner of the property, and a quit-claim was re¬ 
corded from the bank to McReynolds straightening up a 
missing link in the chain of title. 

On cross-examination, witness testified that he does not. 
know that McReynolds had refinanced the McReynolds 
Apartment house a short time prior to this deal at a 

258 cost of $14,000.00. He said the contract was subject 
to a first trust of $700,000.00 and a second trust of 
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$91,000.00 as he recalls. He was then asked if the McRey- 
nolds Apartment was not valued in the deal at $1,200,- 
000.00, and he replied he couldn’t state as to that because 
there were no values placed on any of these properties in 
the contract. When his attention was directed to the fact 
that the answers of the Merchants Bank Investment Com- 
pany and the D. C. Realty Company admitted the value 
placed on the McReynolds as $1,200,000.00, witness replied, 
“No, I do not. The answer will speak for itself.” The 
Ninth Street property, which was owned by thi Bank, with 
title in Keller, an employee of the Bank, wa^ never con¬ 
veyed because of the fact that it was to come to the sales¬ 
men in the transaction as part of their commission. In 
figuring up the deal the bank gave the Virginia farms a 
value of about $13,000. The only information! witness has 
as to the equities in these properties is at tile time they 
were bought and carried by the investment cojmpany from 
the bank. 

i 

Thereupon George R. Linkins, a witness called on be¬ 
half of the defendants, after being first duly ^worn, testi¬ 
fied as follows: 

That he has resided in the District all of Ijiis life; has 
been a member of the bar of this court since 1897. His 
business now is principally real estate, which business he 
has been in in Washington for twenty years anA over. Dur¬ 
ing all of that time he has been buying, selling and valuing 
property. He is very familiar with the Cambridge Apart¬ 
ment ; his office sold the ground to Mr. Etchisdn and made 
him second and third trust loans when he built the building. 
They managed it for several years after he puilt it. At 
that time there was a first trust of $225,000 ojn the build¬ 
ing and they made a second trust of $60,000. [ They then 
found out before the building was finished that that 
amount was not enough and they made him a| third trust 
of $40,000. Etchison was the owner of tjhe building. 
259 Asked to state what in his opinion was the value 
of the building in January, 1929, he testified that 
lie had to give an explanation of his answer; hi considered 
the building worth at the time it was built an A when they 
rented it something around $55,000 or $56,000 a year, and 
it rented right away and kept rented all the tiiie they had 
it. After the trust had left his hands it was renting for 
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about $50,000. i On that schedule the building was worth 
$325,000. He understands and has been informed that the 
rentals were reduced somewhat between that time and 
January, 1929; and with the information that the schedule 
at that time was about $42,000, he would say that the build¬ 
ing was worth $300,000. They considered the building 
when first built and rented worth $360,000. There was an 
offer of $360,000 made for it by Rudolph Behrend. Wit¬ 
ness had loaned on the property pretty much up to its 
value. 

On cross-examination witness testified that his valuation 
was based on gross rental value, which is the only safe way 
to value any building. Witness has not the figures before 
him to show what was the net rental of the building when 
he had it after paying taxes, amortization, interest, etc., 
but he could tell within a very slight percentage of what 
the value of a building of that type ought to be. He could 
not say -what the net rental value of the building was in 
1924. That is a thing that has too many definitions. He 
did not know what the net income was. He got probably 
10% commission for making the second and third trust 
loans for $105,000. He never got as much as 15% or 20% 
commission for making a loan in his life. He does not 
know what the condition of that building was in April and 
June of 1929. Witness went in the building about the time 
von Rosen had it. It was about three years before the date 
he was testifying, but that is just a recollection. 

Witness does not know what the condition of the build¬ 
ing was in June, 1929; nor does he know what the 
260 rental value was at that time. Witness was asked 
if there were only eighteen or twenty apartments in 
that building rented at that time, and the building was in 
a deplorable state of repair, and it required from $15,000 
to $20,000 to put it in shape to re-rent it,—what he wrould 
say the value would be under those conditions. To which 
he answered that there were too many other things that he 
would have to know. He would have to go and see the 
building. Witness has had buildings all around that neigh¬ 
borhood for rent, but he can not answer the question be¬ 
cause there is not enough information. Witness has been 
informed that the gross rental was about $42,000 in Janu¬ 
ary, 1929. His estimate of the value of the building at 
that time was about $300,000. He was asked what multi- 
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pie he used to ascertain the value of a building based on 
its rental value, and he answered that there were three 
or four factors that one has to take into consideration. 
Speaking of the Cambridge, the building is nc>t very deep; 
it has a large frontage in proportion to the cube, which 
makes the apartments in the front more desirable than in 
a building where you have few front and mord back. That 
type of building, witness would say, in January, 1929, you 
could figure roughly seven times to seven and half times 
the rental value. That is one rough way at arriving at the 
value. In arriving at the exact value you wpuld take the 
cube of the building and estimate the value hnd the cost. 
He took the cube of this building when he made the original 
loans. At the time that building was built if cost about 
55 cents per cubic foot. | 

Thereupon Harold E. Doyle, a witness called on be¬ 
half of the defendants, after being first duly sworn, testi¬ 
fied as follows: 

Witness has been in the real estate business in Wash¬ 
ington for thirty-eight years; is vice president and general 
manager of Thomas J. Fisher and Company, with whom 
he has been associated practically during his entire career. 
His principal work is buying and selling an4 appraising 
real estate. He started into the office of Fisher and 
261 Company as a stenographer and typewriter and soon 
worked into the selling side. Practically the whole 
time, for twenty-five or thirty years anyhow, |he has been 
almost exclusively in the selling and acting a^ agent, pur¬ 
chasing and appraising and doing a great dea| of apprais¬ 
ing. He has testified as an expert in court probably hun¬ 
dreds of times, practically in all condemnation pases, either 
for the Government or for the property owners, up to a 
couple of years ago; has kept out of it somefwhat lately, 
but there are two or three cases ahead of him n!ow. He has 
testified in condemnation cases for the Government and 
the property owners—in the majority of the cases for the 
Government. He appraises property for the Union Trust 
Company in connection with making some of |their larger 
loans. He is familiar with real estate values generally in 
Washington, and was familiar wuth such valhes in June, 
1929. 
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He believes he is familiar with the value of the real es¬ 
tate known as the Cambridge Apartment house as of June, 
1929. He examined the property for the purpose of ex¬ 
pressing an opinion as to its value then. He went through 
the property as he usually does when he feels it necessary 
to make an estimate of the value. He was shown a paper, 
offered in evidence as Defendants’ Exhibit No. 4, being 
an application signed by Joseph McReynolds to the Union 
Trust Company applying for a loan of $200,000 on the 
Cambridge Apartment house, and his attention was par¬ 
ticularly called to the following language written on said 
application, ‘ 4 $300,000 very full value, nice location, but in¬ 
side 8-story small apartment building. H. E. D.” He 
wrote those words on the application at about the time it 
vras filed. That expressed his opinion at that time of the 
value of that property. 

On cross examination he testified that $300,000 was top 
value. The appraisal there was higher than that and his 
idea was all that he could see there. The fact that 
262 there was a $200,000 first trust on the property and 
a great deal of money due for back taxes would not 
come to him, and he would not recall it if it had. 

After examining the application he said there was ap¬ 
parently a statement of the number of cubic feet in the 
building: “540,000; 90 feet high; 6000 ft. base.” Those 
are his figures evidently. The cubic feet of the contents of 
the building was one of the elements, but not the most im¬ 
portant element. In 1929 it would have cost 45 cents to 50 
cents per cubic foot possibly—less now. They were cubing 
them from 50 to 55 cents in some cases. He does not recall 
the details sufficiently to state whether he knew what it 
would cost per cubic foot to put up a building at that time, 
but his figure was based on a 40 cent basis. If the actual 
contents of the building were 100,000 cubic feet less than 
his estimate, his value would not necessarily be reduced 
in proportion. He would not necessarily put the same 
value on it if it contained 450,000 cubic feet as if it con¬ 
tained 540,000 cubic feet. The value depends upon whether 
the construction is proper for the neighborhood. You have 
to enter into a calculation of your rent and consider a whole 
lot of things. If it turned out to be that the cubic contents 
of that building were 450,000 feet or less instead of 540,000, 
the value would not necessarily be less in proportion. It 
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would depend upon whether the extra area w^s waste area 
or not. It might have a high ceiling of 11 to 12' feet. It 
might have 8 or 9 foot ceilings. It makes a difference in 
the cubes, but not necessarily in the value, because you can 
not get your rent. The rent question is the principal back¬ 
bone, and in estimating values you try to determine 
whether the rentals are fair or not. Take an apartment 
house of eight or nine rooms to an apartment, you would 
not cube it the same, if you were depending o|n your cube, 
as you would if it was in a building of two oif three room 
apartments in a downtown section. He has not been 
through the building enough to have it clearly in his 
mind. 

263 The building was in fair shape in 1929. He does 
not recall his inspection or report, but is depending 
on the memorandum which was written. Hisj estimate of 
value is based upon rental as well as cubing and the ground 
value added together. 

Witness was asked that if he assumed that in the month 
of June, 1929 there were eighteen or twenty apartments 
only in that building occupied, that it was in a deplorable 
condition, containing no refrigeration, and considering the 
fact that it was a building with one elevator ajid also con¬ 
sidering the further fact of the location and everything 
else, would that have any influence upon him \n fixing the 
value of the building. He answered that the fact that there 
w’ere vacancies unquestionably would. He \vould try to 
find out why. It may be that it was not seriqus, but the 
lack of a little expense. It depends on the circumstances. 
The fact that there were that many is a greater propor¬ 
tion than usual and would indicate that there was some¬ 
thing wrong. The rentals may have been too high or there 
may have been poor management. 

He was asked to further assume that the condition of 
the building was such that it required from $15,000 to 
$20,000 to put it in repair, and to state whetheij that would 
have any influence on his value. To which he answered 
that if he thought so, yes. He does not remember what 
he took into consideration when he made his appraisal. 
His attention was called to some figures at the bottom of 
the application, and witness testified that they were evi¬ 
dently the result of his appraisal. They were not there 
in advance. He testified that the figures were in the pen- 
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ciled writing of Mr. E. J. Stehvagen, president of the Union 
Trust Company. The sentence in question was, “Might 
loan $150,000; not anxious.” If the building was worth 
$300,000 he would put $175,000 first trust on it. That 
would include 2% commission. 

Witness was asked what margin they usually figure 
necessary on a first trust, to which he answered that 
264 they sometimes figure half. It depends on the pros¬ 
pect of increasing value. That ground is in a neigh¬ 
borhood that will increase and it will help to offset the de¬ 
preciation of that building. In some neighborhoods they 
go down. That is just offhand. There is not any per¬ 
centage usually determined. They do not usually loan up 
to the full value of a building. They go in at 60%. Rentals 
are the basis of determining the value of any property, 
what it will produce. The fact that the rentals were only 
15% of the normal rentals in 1929 would onlv affect it 
dependent upon circumstances, whether you have a poor 
manager or not* It is a question of opinion all the way 
through. He based his value of rentals on an estimate on 
that sheet. $42,000 was the figure he had. He does not 
know where he got that information. The fact that the 
actual gross rentals in January, 1929 were only $20,000 
instead of $42,000 would not have any influence upon his 
valuation of the building unless there were also taken into 
consideration the possibilities of the building. If $20,000 
represented only half occupancy, that is one thing. If 
$20,000 was what the property would pay, that is another 
thing. There again we have the same question of man¬ 
agement and a little care and fixing it here and there and 
in other places to get it occupied. “I would take into con¬ 
sideration the possibilities of the building rather than what 
if actually paid at the time.” Witness can not recall where 
he got the figure of $42,000; it was evidently the figure that 
he had as to the probable rent return on the building. If it 
was not actual return it was what they were getting plus 
what they would get if there w^as anything vacant at the 
time. 

On redirect examination witness testified that when he 
said that rental value was the backbone of appraisement 
he meant a fair rental return under the usual and proper 
management. 


219 


JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 

On re-cross examination the witness testified that he 
evidently did go through the building, but does not 

265 recall his inspection very thoroughly. He does not 
know whether or not the loan of $15,000 was granted. 

Thereupon Dr. Rhineholdt von Rosen, a witness called 
on behalf of the defendants, testified as follows: 

He has resided in the District of Columbid for twenty- 
eight years; he now lives in Maryland, but has been in 
Washington for twenty-eight years. His business is that 
of dermatology and massage. 

During the time he has been in Washington lie has bought 
and sold some real estate, not very much, over a period 
of about fifteen years. During that period he h|as purchased 
eight or ten pieces of property. He was the owner of the 
Cambridge Apartment house at one time, aijd purchased 
it from Mrs. Elizabeth Van R. Frazer. At the time he 
purchased the property there was a first trus^ of $200,000 
and a second trust of $125,000 on it. He exchanged the 
equity in 1220 N Street, N. W., for the equity in the Cam¬ 
bridge. The N Street property was subject t<j a first trust 
of $65,000 and a second trust of approximately $15,000. 
The gross rentals from the N Street property were prob¬ 
ably about $16,000 a year. It was represented that the 
N Street property was worth $120,000, subject to a first 
trust of $65,000 and a second trust of $15,00Q, so that the 
equity was worth about $40,000. He traded that property 
to Mrs. Frazer for the Cambridge Apartment house sub¬ 
ject to the two trusts. 

On cross-examination witness testified that lie owned the 
Cambridge for about four months or a fraction over. He 
lost it because it was foreclosed on the first |trust by the 
National Savings and Trust Company. Before he bought 
the Cambridge he had a conversation with Mr. P. A. Drury 
about a renewal of the second trust. He saic^ it would be 
renewed when it came due. That conversation took place 
at the Merchants Bank and Trust Company. The deal was 
closed about the 15th of December, 1928. 

266 Thereupon Frank P. Harman, a witness called on 
behalf of the defendants, having been first duly 

sworn, testified as follows: 

He was vice president of the Merchants Bai}k and Trust 
Company on June 30, 1926. The bank purchased notes of 
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$125,000 secured by a second deed of trust on the Cam¬ 
bridge Apartment house from the Federal City Securities 
Company. The witness was shown a memorandum which 
was offered in evidence as Defendants’ Exhibit No. 9, and 
is as follow's: 

“Charge Heal Estate Notes, $125,000. 

Mrs. Van Renseler Frasier. 

“MERCHANTS BANK & TRUST CO., 

; 15th & H. Sts. N. W. 

Bv E. J. E. 

•> 

“June 30, 1926.” 

Witness was asked to explain what the memorandum 
was, and he said it was a charge to real estate notes. It 
is a classification of notes on the general ledger of the 
bank. $125,000—that means a purchase, that many notes 
went into their real estate notes at that time; the credit 
went to bills payable, and to the Federal City Securities 
Company. Witness was handed a credit slip bearing the 
initials, “E. J. E.,” and he said that was E. J. Emrich, who 
was treasurer of the bank at that time. This paper was 
offered in evidence as Defendants’ Exhibit No. 10, and 
was explained by witness to be a credit to bills payable 
on their books to show' that they assumed the obligation 
to the National i Mortgage and Investment Company of 
ninety-tw'o odd thousand dollars. It w'as a credit to the 
Federal City Securities Company’s bank account with the 
Bank. 

He w'as then shown a deposit slip for $32,592.25, w'hich 
w’as offered in evidence as Defendants’ Exhibit No. 11. 
This w'as a credit to the Federal City Securities Company 
for the amount of the slip. The Federal City Securities 
Company had $125,000 in notes of Mrs. Frazer’s. These 
notes were sold to the Merchants Bank and Trust Com¬ 
pany, and in exchange for them the Merchants Bank 
267 and Trust Company gave the Federal City Securi¬ 
ties Company thirty-two odd thousand dollars in 
cash, which is represented by Exhibit No. 11, and they as¬ 
sumed a liability of ninety-two thousand dollars to the Na¬ 
tional Mortgage and Investment Company, w'hich held the 
Frazer notes as collateral. And they treated them as bills 



JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 221 

i 

payable in their bookkeeping entries. Exhibits 10 and 11 
are as follows: 

“Defendants' Exhibit No. 10. 

“Credit Bills Payable, $92,407.75. j 

Note at Nat. Mtg. & Inv. 

“MERCHANTS BANK & TRUST CO., 

“15th and H Sj;s. N. W., 

By E. J. E. 

“June 30, 1926/ : ' j 

“Defendants' Exhibit No. 11. 

“Merchants Bank and Trust Co., 15th and H Streets N. W., 

Washington, D. C. 

“Deposit to the credit of Federal City Securities Co. 

“June 30, 1926. 

‘ ‘ In making deposits the depositor agrees with the 
268 Merchants Bank & Trust Co., Washington, D. C., 
that credit allowed for items on this op any other 
bank or party is only provisional and until the proceeds 
thereof, in money, are actually received by this bank or 
items found good at the close of business of the day on 
which they are deposited; such items may be charged back 
to the depositor's account regardless of whether or not the 
item itself can be returned; that said Bank may decline 
payment of any check drawn on such deposits until the 
items of this deposit, though credited, are actually paid in 
money; that any failure to enforce these rights jby the bank 
shall not be construed a waiver thereof; that itetns received 
for deposit or collection are so received at depositor's risk, 
may be transmitted in the usual manner foij* collection, 
either to the bank or person on which they ar£ drawn, or 
to such bank or persons as said bank shall de^m reliable; 
that all such direct or indirect collecting agencies shall 
be deemed agents of the depositor; that for the negligence, 
actions, omissions, or failure of such collecting agents, or 
for loss of item in transit, or any cause, no liability shall 
attach to the said bank; that said bank or any collecting 
agent may receive payment of all or any such items in cash, 
by check or draft, and shall not nor shall any collecting 
agent be liable for the dishonor of such checks or drafts 
or losses thereon or for the negligence, default or failure 


i 
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of another; that items may be collected through the Fed¬ 
eral Reserve Banks in accordance with their rules. 

4 ‘List each check separately, giving name of bank drawn 
on. 

i Dollars. Cents. 

“Young & Seldon Co. Balto.. 

“Currency, l’s and 2’s.. 

269 

‘ ‘ Coin . 

“Checks as follows. $32,592 25 


“Total .j. 32,592 25“ 

The witness was then shown six checks, five of them 
purporting to bear the signature of E. J. Emrich, and 
one of them the signature of the witness. The witness 
identified the signatures of Mr. Emrich and himself on 
all the checks. The checks were as follows: July 12, 1926 
for $2,000, payable to the National Mortgage Investment 
Company; July 28, 1926, $1,000, check to the same com¬ 
pany; August 27th to the same people, $1,000; September 
29th to the same people, $93.50; October 27, 1926 to the 
same people, $90,604.14. The Merchants Bank and Trust 
Company was the drawer of the checks. These checks were 
issued in payment of the principal and interest of the 
$92,000 assumed by the bank that was owed to the National 
Mortgage and Investment Company for the purchase of 
these notes. When the last of these checks was issued 
and delivered to the National Mortgage and Investment 
Company the notes of Mrs. Frazer were delivered to the 
bank. These checks were offered in evidence as Defend¬ 
ants’ Exhibits No. 12, 13, 14, 15 and 16, and are as follows: 

“Defendants’ Exhibit No. 12. 

“Merchants Bank & Trust Company, Fifteenth & H Streets, 

N. W., Washington, D. C. 

. July 12, 1926. No. 6185. 

“Pay to the order of Natl. Mortgage and Inv. Co. 
$2,000.00 exactly two thousand dollars exactly. 

‘ ‘ Treasurer’s check. 

i E. J. EMRICH, 

Treasurer. 


Vice-President. 9 9 
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“Defendants 7 Exhibit No. 13. 

4 ‘Merchants Bank & Trust Company, Fifteenths H Streets 

N. W., Washington, D. C. 

July 28, 1926. | No. 6253. 

“Pay to the order of National Mortgage ancfi Inv. Corp. 
$1,000.00 exactly one thousand dollars exactly. 
“Treasurer’s check. 

F. P. HARMON, Jr., 

[ Treasurer ] * Vice-Ptesident. ' ’ 

“Defendants' Exhibit No. 14. I 

! 

“Merchants Bank & Trust Company, Fifteenth & H Streets 

N. W., Washington, D. C. 

i 

i 

August 27, 1926. No. 6503. 

“Pay to the order of National Mortgage and Investment 
Co., $1,000.00 exactly one thousand dollars exactly. 
“Treasurer’s check. 

E. J. EMfilCH, 

Treasurer. 

* 

V ice-President. '' 

I 

“Defendants' Exhibit No. 15. 

“Merchants Bank and Trust Company, Fifteenth & H 
Streets N. W., Washington, D. C. : 

Sept. 29, 1926. No. 6696. 

* j 

“Pay to the order of National Mortgage a^id Inv. Co. 
$93.50 exactly ninety three dollars 50 cents exactly. 

‘ ‘ Treasurer’s check. 

E. J. EMRlCH, 

Treasurer. 

Vice-President .'' 

I 
I 


[*Stricken in copy.] 
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271 “Defendants' Exhibit No. 16. 

“Merchants Bank and Trust Company, Fifteen & H Streets 

N. W., Washington, D. C. 

October 27, 1926. No. 6867. 

“Pay to the order of National Mortgage and Investment 
Company $90,604.14 exactly ninety thousand six hundred 
four dollars fourteen cents exactlv. 

“Treasurer’s check. 

! E. J. EMRICH, 

Treasurer. 


i V ice-P resident. 99 

All these checks were paid in the regular course of busi¬ 
ness on presentation to the bank. 

On cross examination the witness testified that the Fed- 
oral City Securities Company is now the Merchants Bank 
Investment Company. On June 30,1926 the bank purchased 
from the Federal City Securities Company $125,000 in real 
estate notes, and this deposit slip of June 30th (Defendants’ 
Exhibit No. 11) represents part of the purchase price of 
these notes. This sum of $32,592.25 was credited to their 
bank account with the bank. When asked if the Bank paid 
the Securities Company that sum, he said that constitutes 
payment, the credit to their account of that amount. The 
bank bought other second trust notes at full face value in 
the opinion of the witness, although that was a hard question 
to answer definitely. Witness was asked why they paid 
full face value for these notes, and he answered that he 
personally had nothing to do with the transaction, but he 
presumed it was because they thought they were worth it. 
It is not a fact that the bank only paid ninety some odd 
thousand dollars for these notes. They paid in the equiva¬ 
lent of cash $125,000 for these Frazer notes. It was a credit 
to their account of $32,000. The Bank paid off in 
272 cash or in checks, which were the same as cash, a 
balance due. The Securities Company never received 
that amount in cash but they received a credit on their ac¬ 
count for the $32,592.25. It was deposited to their credit 
and they had the privilege of checking on it or doing what¬ 
ever they wanted to do with it. 
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Witness , could not tell what they did with the money. It 
was not transferred back to the bank. The Federal City 
Securities Company had assets at that time. He could not 
tell what their assets consisted of. Their bank account 
with the Merchants Bank and Trust Company would show 
how they disposed of the money, would show various checks 
were drawn or anything of that sort, just as though you 
were looking at your own ledger sheet. 

The Merchants Bank Investment Company’s officers and 
directors were practically the same as the officers and di¬ 
rectors of the Merchants Bank and Trust Company. It 
was controlled by the same men. 

On redirect examination the witness testified that when 
he spoke of a credit of $32,592.25 being given by the 
Merchants Bank and Trust Company to the Federal City 
Securities Company he meant that that much money was 
made available to the checking account of the Federal City 
Securities Company with that bank, and that if the money 
has not been disbursed since that time it is still to their 
credit. On recross examination witness could not tell 
whether the Merchants Bank Investment Company had that 
sum or any other sum in cash to their credit at this time, 
as he has had no occasion to look at their bank account. 
Witness was asked to produce the records shoeing the dis¬ 
bursements of $32,592.25. Whereupon the following colloquy 
took place between counsel: 

Mr. Tobriner: You want the ledger account here? 

Mr. Berry: I want any record they have tljat can show 
the disbursement of the $32,000.00. 

Mr. Tobriner: Of course, the ledger Recounts will 
273 show that in a moment. We will brin£ it down if 
necessary. 

Mr. Berry: That is all. 

Thereupon Robert L. McKeever, a witness qalled on be¬ 
half of the defendants, testified as follows : 

He is in the real estate business associated with Mc¬ 
Keever and Goss. They do a general real esthte business 
specializing in large properties and investment properties. 

He is acquainted with the Cambridge Apartment house. 
He has known it since 1926. He knew of the building just 
prior to that. He was asked for his opinion as to the value 

15—5610a 
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of the Cambridge Apartment in the month of January, 
1929, and answered that he has gone over it and considers 
it was worth approximately $300,000 at that time. 

On cross examination he testified that he did not inspect 
it in June, 1929. He knows it was not in good condition. 
He does not think it was in January, 1929. He thinks there 
were 467,000 cubic feet in the building, although the books 
only give 405,000, but cubic feet is a very deceptive way of 
valuing properties, and he would not undertake to value 
any property by cubic feet. He valued it on the basis of 
return and salability. The return in June, 1926 was about 
$50,000; in 1929 it was about $43,000 gross. He got this 
figure from checking up with the figures from the loan ap¬ 
plication and from the agents handling these transactions. 
He knows that it should have been more than that, which 
was what he started to say to Mr. Tobriner 'when he wanted 
to qualify my statement as to the value. He had handled 
that building prior to that time, and at that time it brought 
in over $50,000. But the building had been mismanaged 
and allowed to run down. It needed money spent on it, and 
properly managed that building should still bring close to 
$50,000 in January, 1929. 

He was asked suppose there were only eighteen or 
twenty people in that building in June, 1929, and asked if 
that would influence his opinion of the value. He 
274 answered that it would confirm his opinion that 
there had been gross mismanagement of the build¬ 
ing. He had a similar case in the neighborhood of eighty- 
seven apartments, which was a building that was fore¬ 
closed, and a mortgage company took it over; and witness 
sold it for them. They spent about $10,000 on it and in¬ 
side of three months they had it 100% occupied. It has 
been ever since then. That took place in 1928 with the 
Westfield at 2123 or 25 Eye Street, which is a similar 
proposition. They afterwards sold the apartment for 
$340,000. 

There are several different units used in connection with 
the rental value to ascertain actual value. That is also 
deceptive. You have to use those things with judgment. 
“I mean that you may say at one time we were selling 
apartments in the City of Washington as high as eight 
times the gross rentals, and seven times the gross rentals, 
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whereas today they are very much lower, ij think it de¬ 
pends entirely upon the location, the quality, tl|ie rentability 
of the apartments.” There is absolutely no fixed unit to 
use, either cubical or anything else. Witness uses all of 
them in conjunction with each other. In using seven or 
eight times the rents in valuation is not an arbitrary figure. 
It is very much like the market. If you ta^e the gross 
rentals, say, of $43,000 there is no question but what apart¬ 
ment houses in January, 1929, well located }n the down¬ 
town section were selling, numbers of them, at seven to 
eight times the gross rentals at that time. As J;o the return 
a man ought to get on his investment, that is! another un¬ 
certain question. That is taken into consideration. Apart¬ 
ment houses can be bought today that will pay ja very hand¬ 
some return on the equities. It all depends on whether 
they are over financed or under financed, 'there are so 
many of those things to take into consideration. You have 
to take each case on the location and the management. One 
property can not be appraised without taking into 
275 consideration other properties because the only way 
one can find a value is to rely on similar properties 
that were sold. 

Witness knows the Cambridge Apartment personally; he 
knew it prior to 1929. In appraising it he took bll the items. 
He took the rental it ought to bring per rooiji, the rental 
it ought to bring per month, and per year. Hje considered 
to some extent the cubical contents although that does not 
check up well. He considered the value of ttye ground in 
that section. He took all those propositions together and 
based them upon the question of whether if it 'f’as properly 
managed, what that building should fairly brihg in and be 
worth. 

He assumed that the Cambridge should brirjig in $42,000 
per year because that was the figure given him by the 
parties he obtained it from because he knew that under 
proper management and under his own management it 
had brought in more; and he knew that if it ^as properly 
kept up it would bring in more because the number of rooms 
justified it, and the number of apartments justified it. His 
information as to the value of the building is based upon his 
owm knowledge of the higher land value, brjt the lower 
rental value was based upon information he secured else- 
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where when he was asked to inform himself about this 
particular month. 

On re-direct examination he testified that the land on 
which the building was built should increase very rapidly 
because the section was becoming a medical center. 

Thereupon Joseph McReynolds was called to the stand 
by the defendants for further cross examination. 

Witness was shown letter dated January 7, 1929 and 

m/ 7 

identified his signature to it. The letter was offered in 
evidence as Defendants’ Exhibit No. 17 and is as follows: 


“Mr. E. Whyland Shaffer, 

5 Investment Bldg., 

276 Washington, D. C. 

“Dear Mr. Shaffer: 

In answer to your letter of Jan. 5th regarding a transfer 
of properties between the Merchants Bank & Trust Co. 
and the writer, I shall agree to the following. I shall turn 
over the McReynolds apartment, at 18th and G Sts. for 
the properties named in your letter, providing that the 
Merchants Bank & Trust Co. will loan $85,000.00 second 
trust on the Atlantic Bldg., back of the $200,000 trust which 
is now on the property to run two years and $85,000’ on the 
second trust of $125,000 which trust is on the Cambridge 
apartments and this loan is to run for two years. 

“It is understood that should the said $125,000 not be 
paid at the expiration and that I should be forced to fore¬ 
close, the note of $125,000 would be extended to run for 
the unexpired time of two years, and further that the above 
loans are to be made without cost or expense to the writer. 

“I shall expect an answer tomorrow', Jan. 8th. 

“Yours very truly, 

(Sd.) , “jos. McReynolds. 

v “Joseph McReynolds.” 

] Thereupon Mrs. Elizabeth Van R. Frazer w’as called to 
the stand by the plaintiff in rebuttal, and, being duly sworn, 
testified as follows: 

/ The witness never got anything out of the N Street 
property she took from von Rosen in exchange for the 
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Cambridge. She never took title at all. The value was 
quoted to her between $85,000 and $87,000, br $5,000 or 
$7,000 over the two trusts. This went to the real estate 
agents. She got nothing personally. She vfas asked to 
state whether or not in December, 1928 she was in- 

277 solvent. To the question the witness answered, “Yes, 
I suppose I was. I had no money.” She was asked 

whether she communicated that fact to Mr. j Drury, and 
answered that she told Mr. Drury she could hot pay any¬ 
thing on the notes when they became due, £^nd she was 
therefore anxious to sell the Cambridge to someone who 
perhaps could. 

! 

Thereupon Thomas J. Long, a witness in rebuttal for the 
plaintiffs, after being duly sworn, testified as follows: 

He was connected with the firm of Boss ahd Phelps in 
September, 1929. He was shown an application for loan 
(Defendants’ Exhibit No. 1) and asked if he had ever seen 
it; to which he said he had. When this application was 
given to him there were no figures on it. It w|as signed in 
blank by McReynolds. The figures on the application were 
placed there by the office of Boss and Phelps by a young 
lady clerk up there. The application was signed by Mr. 
McReynolds in blank, and Mr. Shaffer and witness on an¬ 
other blank similar to this, in pencil, figured in the informa¬ 
tion, and this was copied from that by the young lady at 
the office of Boss and Phelps. 

He has been in the real estate business sincje 1920. He 
saw the Cambridge Apartment house several ^ears before 
September, 1929; when he first saw it it was ib pretty bad 
condition and needed repairs, such as painting and paper¬ 
ing and plumbing. That was probably in 1926 6r 1927. He 
was employed by Boss and Phelps as a salesman. He was 
not employed in the capacity of giving values, etc., but of 
course was called on lots of times to give his opinion as 
to what he thought certain ymoperties were wc^rth, and he 
did give his opinion. He has bought several pieces of prop¬ 
erty himself since 1920 to the present time consisting of 
apartment buildings and residences and business prop¬ 
erties. He has also sold properties. He hasj an idea of 
values in the immediate vicinity of the Cambridge 

278 Apartment. He got that information \)v being in 
that business. He came in contact with people own- 
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where when he was asked to inform himself about this 
particular month. 

On re-direct examination he testified that the land on 
which the building was built should increase very rapidly 
because the section was becoming a medical center. 

Thereupon Joseph McReynolds was called to the stand 
by the defendants for further cross examination. 

Witness was shown letter dated January 7, 1929 and 
identified his signature to it. The letter was offered in 
evidence as Defendants’ Exhibit No. 17 and is as follow’s: 


“Mr. E. Whyland Shaffer, 

5 Investment Bldg., 

276 Washington, D. C. 

“Dear Mr. Shaffer: 

In answer to your letter of Jan. 5th regarding a transfer 
of properties between the Merchants Bank & Trust Co. 
and the writer, I shall agree to the following. I shall turn 
over the McReynolds apartment, at 18th and G Sts. for 
the properties named in your letter, providing that the 
Merchants Bank & Trust Co. will loan $85,000.00 second 
trust on the Atlantic Bldg*., back of the $200,000 trust which 
is now’ on the property to run two years and $85,000’ on the 
second trust of $125,000 which trust is on the Cambridge 
apartments and this loan is to run for two years. 

“It is understood that should the said $125,000 not be 
paid at the expiration and that I should be forced to fore¬ 
close, the note of $125,000 would be extended to run for 
the unexpired time of tw’o years, and further that the above 
loans are to be made without cost or expense to the writer. 

“I shall expect an answer tomorrow’, Jan. 8th. 

“Yours very truly, 

(sd.) , “jos. McReynolds. 

N “Joseph McReynolds.” 

| Thereupon Mrs. Elizabeth Van R. Frazer w’as called to 
the stand by the plaintiff in rebuttal, and, being duly sworn, 
testified as follows: 

The witness never got anything out of the N Street 
property she took from von Rosen in exchange for the 
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Cambridge. She never took title at all. Tile value was 
quoted to her between $85,000 and $87,000, or $5,000 or 
$7,000 over the two trusts. This went to thfe real estate 
agents. She got nothing personally. She was asked to 
state whether or not in December, 1928 she was in- 

277 solvent. To the question the witness answered, “Yes, 
I suppose I was. I had no money.’’ Sljie was asked 

whether she communicated that fact to Mr. Drury, and 
answered that she told Mr. Drury she could not pay any¬ 
thing on the notes when they became due, and she was 
therefore anxious to sell the Cambridge to someone who 
perhaps could. 

■ 

Thereupon Thomas J. Long, a witness in rebuttal for the 
plaintiffs, after being duly sworn, testified as follows: 

He was connected with the firm of Boss aqd Phelps in 
September, 1929. He was shown an application for loan 
(Defendants’ Exhibit No. 1) and asked if he hkd ever seen 
it; to which he said he had. When this application was 
given to him there were no figures on it. It \^as signed in 
blank by McReynolds. The figures on the application were 
placed there by the office of Boss and Phelps! by a young 
lady clerk up there. The application was signed by Mr. 
McRevnolds in blank, and Mr. Shaffer and witness on an- 
other blank similar to this, in pencil, figured in the informa¬ 
tion, and this was copied from that by the vdung lady at 
the office of Boss and Phelps. 

He has been in the real estate business sincje 1920. He 
saw the Cambridge Apartment house several jrears before 
September, 1929; when he first saw it it was in pretty bad 
condition and needed repairs, such as painting and paper¬ 
ing and plumbing. That was probably in 1926 dr 1927. He 
was employed by Boss and Phelps as a salesman. He was 
not employed in the capacity of giving values, etc., but of 
course was called on lots of times to give his opinion as 
to vrhat he thought certain properties were worth, and he 
did give his opinion. He has bought several pieces of prop¬ 
erty himself since 1920 to the present time consisting of 
apartment buildings and residences and business prop¬ 
erties. He has also sold properties. He has an idea of 
values in the immediate vicinity of the! Cambridge 

278 Apartment. He got that information ]by being in 
that business. He came in contact with people own- 
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ing property, and going to see them and getting them in¬ 
formation as to assessments and ground values. He sold 
a good deal of apartment house sites, etc., for Swartzell, 
Eheem & Hensev. 

In September, 1929, the Cambridge Apartment was being 
fixed up. Mr. McReynolds then had it, and when he went 
up to see it it was in A-l condition. That was at the time 
of this application. At the time he saw the building in 
the condition it was with the repairs needed, etc., he would 
say that the building was worth somewhere in the neighbor¬ 
hood of $275,000 to $285,000. That was not in June, 1929. 
It was before the building was fixed up. The figures in 
the application were inserted by the young lady at Boss 
& Phelps’ office ^nd taken from the other paper that Mr. 
Shaffer and witness had fixed up with pencil. 

He was asked whether the figure of $360,000 as to value 
was his opinion ! of the value in September, 1929, or how 
did he arrive at it. To which he answered that at the time 
they made this application for the loan they placed the 
value a little bit high, as you often do, in order in those 
days to get a loan, but he would say that they also had 
in mind that the property could be turned into an office 
building: it was in a location where there was an office 
building and talk of erecting other buildings there. They 
also had an idea that that would increase the value of the 
property and that it could be turned into an office building 
and the rentals increased. “We place the value a little 
higher to get loans”. 

Witness was connected with the office of Boss & Phelps, 
who represented the John Hancock Mutual Life Insurance 
Oompanv in this citv. 

On cross examination witness said that he and Mr. 
Shaffer set in the figures on the application. He was work¬ 
ing with Shaffer. He did not write the figures on the ap¬ 
plication. I They talked it over as to valuations, etc. 
279 That was in September, 1929. He had been in the 
Cambridge Apartment house a couple of weeks be¬ 
fore they started working on the application. Before that 
he was in the Cambridge Apartment house several years 
before when the building vras in a run down condition. He 
does not know whether it was in 1927 or 1926, somewhere 
in there. He was looking at the building to sell it. He 
happened to go in there just as he would go in any other 



JOS. MC REYNOLDS AND ELLEN T. MC REYNOLDS. 231 

place that he thought was for sale. From that time he 
did not go into the building until September, 1929. He 
was acting as the agent of the John Hancock Mutual Life 
Insurance Company in getting up this schedule for the pur¬ 
pose of applying to that company for a loan pn the prop¬ 
erty. Defendants’ Exhibit No. 1 is a copy of ydiat witness 
and Shaffer wrote in in lead pencil for the copyist to copy. 
He imagines they compared it afterwards. His attention 
was called to the question: 44 What did you pay for it”, 
and the answer “$360,000”, and was asked vdio told him 
it was sold for $360,000, and he stated it was Mr. Shaffer 
he supposed. He assumes that Mr. Shafferj put in the 
figures of $160,000 in answer to the question, f‘How much 
of above price is cash?” Mr. Shaffer is the one who put 
those figures in as to what the property sold for and the 
cash put into it. Witness did not know th^ amount of 
cash. He was certifying this application to Itis company 
with Mr. Shaffer. ! 

His attention was called to the question, “H]ow much of 
above price was trade” and the answer, “Non^”; and said 
he could not tell whether it was true or not. He was in¬ 
terested in the loan to the extent of getting a certain amount 
of commission that was paid by Mr. McReynolds. He 
thinks the total commission was $800, $400 to Shaffer and 
$400 to himself. He did not get one-fourth of the commis- 
sion of some thirty-three hundred odd dollars. He under¬ 
stood the commission was 1% and he got $^-00. When 
he went through the property in September, ;1929 it was 
in first class condition. He would say there had probably 
been $15,000 spent on it. 

280 He was asked why he had testified thqt the prop¬ 
erty was worth only $275,000 to $285,000 and after 
the repairs that he fixed the value at $360,000j and he an¬ 
swered, “Things were improving in there and probably 
the building would be turned into an office builqing. ’ ’ This 
was one of the reasons they fixed the $360,000 valuation 
in the application, and also he figured the value a little 
higher for the loan, and when asked if he thought this was 
honest or dishonest, he said he did not think fit was dis¬ 
honest. They have to put a little higher value on all pieces 
of property at any time to get a loan today. 

When he was asked if he thought the Jolm Hancock 
Life Insurance Company would have made the Joan if they 
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had known the actual value, he said this application was 
turned in to the John Hancock Company, their representa¬ 
tive comes down and goes over the property, cubes the 
property, checks up on rentals, etc., and then passes on 
the loan. The statement of appraisal by Boss & Phelps 
even if they stated the property was worth a million dol¬ 
lars, does not mean anything to the John Hancock. Their 
agent makes the final decision. 

Thereupon James J. Lampton, a witness called by the 
plaintiff in rebuttal, after being first duly sworn, and whose 
qualifications as an expert were conceded by defendant, tes¬ 
tified as follows: 

He is familiar with the Cambridge Apartment house; he 
sold it some years ago. He was asked what its value was 
in January and June, 1929, and answered that he did not 
see it in 1929. He saw it prior to 1929. Predicated on what 
the rents were, $43,000, he would say it was worth five and 
a half times that amount, about $256,500. He is familiar 
with the type of construction and would say that the cost to 
produce a building of that type would be 40 cents a cubic 
foot. He thinks there are 465,000 cubic feet. He has that 
computation here before him. It would cost $186,000 
281 to reproduce the building, predicated on this cube. 

He thinks the land is worth $7.50 a square foot. 
There are 87,019 square feet. The total cost of the building 
would be $186,000 plus the cost of the land, which would 
bring the property up to $251,250. That relates to a time 
just prior to January, 1929. Witness has not seen the 
building since he sold it. The fact that the building had 
eighteen or twenty tenants in it in June would not atfect the 
value of the building in his opinion. It would be worth 
five and a half times the rent. The location is such that 
there ought not to be twenty vacancies. He did not see the 
building in January, 1929 and does not know its condition 
in June, 1929. He predicated his testimony on the building 
being in reasonably good repair, and if it required $15,000 
or $20,000 to repair it, he might take that much otf the 
valuation. 

On cross examination the witness testified that the last 
time he saw the building was in 1927 or 1928; he has not 
done any building operations of his own in 1927, 1928, 1929 
or 1930. His business has been purely the sale and trading 
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and financing loans on different buildings, fie does not 
know the condition of the building in January, 1929. He 
has not seen it during 1929, nor since 1929 to go through it. 
He has passed by. 

Thereupon Howard M. Etchison, a witness called on 
behalf of the plaintiffs in rebuttal, after beinig first duly 
sworn, testified as follows: 

He is in the building business. He built the Cambridge. 
It was built in 1923 and 1924. To the best of ^iis recollec¬ 
tion there are about 465,000 cubic feet in the building. It 
cost him about $180,000—the actual cost of tbe building. 
The land cost him between $23,000 and $26,000.; This testi¬ 
mony was objected to on the ground that the host in 1923 
and 1924 had no bearing on the value, which objection was 
overruled and an exception noted. 

He had $225,000 first trust on the building. He 
282 paid Swartzell, Rheem & Hensey 10% ^or the first 
mortgage loan of $225,000,—$22,500; interest either 
at 6% or 6%%. j 

Witness has had twenty-eight years experience in build¬ 
ing. He has built over 100 apartment houses, possibly 150, 
of similar construction to this. He is familiar with the con¬ 
struction of apartment houses, what they cost per cubic 
foot, etc. He was the originator of the one room, kitchen¬ 
ette and bath apartment in this city. 

He saw the Cambridge once in 1929. He vjas with the 
son of Mr. McReynolds. It was in September, 1929. He 
looked it over from top to bottom, and he shojved McRey¬ 
nolds that there had never been any repairs inade in the 
building from the time it had been built until that time. It 
was in very bad condition. He estimated it would cost 
upwards of $30,000 to repair it. The $225,000 loan was 
supposed to cover the cost of the building, the land and the 
finance charges and interest for one year. In his opinion 
the value of the building in September, 1929 was about 
$175,000 in the condition it was in. Assuming that the 
condition of the building was the same in January, 1929, 
he would say it was worth $175,000 then. 


16—5610a 
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On cross examination witness testified that he was in the 
real estate business, engaged in an operation at Third and 
Ingraham Streets at the present time. Mr. McReynolds is 
interested with him in those operations. Mr. McReynolds 
is the president of the corporation building the buildings. 
Witness is working for them. McReynolds has been presi¬ 
dent of the corporation since last Friday. Witness was 
very successful financially for nineteen years. He has been 
twice in bankruptcy. The last time was when the F. H. 
Smith Company failed, and the time before that was when 
he was twenty-five years old. He is now working for a cor¬ 
poration of which Mr. McReynolds is the president. His 
son is in the corporation; that is all. He gets one- 
283 third profit out of the building if any is made. 

He thinks it was the latter part of September, 1929 
when he was in the Cambridge. It was near the first of 
October. He did not borrow anything on the Cambridge 
from Linkins at the time the building was started. When 
he sold the building he had $100,000 second mortgage on it, 
and he sold that note to George W. Linkins. He does not 
remember whether he sold it before he finished it. He did 
not borrow $60,000 and then $45,000 from Linkins on the 
Cambridge. He put $100,000 on the building and sold the 
notes to Linkins—George W. Linkins, not George R. Lin¬ 
kins. He did not use this to complete the building, but he 
used it for various things; he did not remember. He had 
a very large business at the time. 

He sold the building to Porter and Pickford for $100,000 
second trust, and $20,000 in cash, and an equity in a piece 
of ground which he afterwards deeded back to them. He 
found out they put a $60,000 mortgage on the ground and 
paid $20,000 for the ground, so he deeded it back to them. 
The equity was worth nothing According to his statement 
he got $345,000 for the apartment house, $225,000 first trust, 
$100,000 second trust, and $20,000 cash. That was in 1924, 
shortly after the building vras completed. 

On redirect examination the witness testified that values 
were inflated very much at the time the building was built. 

Joseph McReynolds, the plaintiff, further testified on be¬ 
half of the plaintiffs in rebuttal: He had a conversation 
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with Mr. Rafferty about buying in the Cambridge at the 
time of the foreclosure sale. Mr. Rafferty adyised witness 
to let it go, not to bother with it. He knows Machnichol; 
he never knew him prior to this deal. He n^ver met him 
until sometime after the deal was made. He did not talk 
to him the day the contract was signed. 

On cross examination he testified that he had sev- 
284 eral conversations with Mr. Rafferty. Every time 
he talked to him he advised witness to let the build¬ 
ing go. The first time was prior to the sale, probably a 
w’eek prior, several days anyway. Several <iays prior to 
the sale they were talking about this building, jand that was 
his advice to witness. He does not know the date of the 
next conversation; they had several conversations. He 
would say they had two or three. The first bne was sev¬ 
eral days before the sale. He does not know wffien the next 
conversation was, but they had several talks about it. The 
last time he talked to him he met him on th<k street. He 
talked to him once or twice in his office. Ho went to his 
office in connection with this building. He dbes not know 
that he wanted Rafferty’s assistance in refinancing the 
property. He does not know just exactly wh|at he did go 
to his office for. He went there to talk to hifn about this: 
building. Pie can not tell why he went to his office or why 
he met him. It was something in connection with this 
transaction, but he does not remember exactly.! 

He agreed with Rafferty at first about leeting the build¬ 
ing go, but changed his mind after he talkec|. to Stetson. 
He talked to Rafferty on the day of the auctioh. He could 
not buy the building in because he had no fundls. 


• Thereupon at the conclusion of the testimony the de¬ 
fendants renewed their motion to dismiss the bill which had 
been previously filed in the case and overruled by the court. 
The motion was again overruled and an exception noted by 
the defendants. 

Be it further remembered that the foregoing contains 
the substance of all the evidence given on the hearing of 
this case, and each of the exceptions stated to have been 
taken by counsel were so taken and were duly allowed and 
noted by the court. And this statement is approved and 
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ordered to be made of record in the above entitled cause, 
this 26th day of January, 1932. 

By the Court: 

! 0. R. LUHRING, 

Justice . 

Approved. 

J. J. MALLOY, 

G. A. BERRY, . • 

Atty-. for Plaintiff. 

LEON TOBRINER, 

ABNER H. FERGUSON, 

Atty-. for Defendants. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5610. Federal-American National Bank and Trust 
Company of Washington, D. C., appellant, vs. Joseph 
McReynolds and Ellen T. McReynolds. Court of Appeals, 
District of Columbia. Filed Feb. 10, 1932. Henry W. 
Hodges, Clerk. 
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IN THE 


Court of Appeals, ^District of Columbia 

January Term, 1932. 


No. 5610. 


Federal American National Bank and T^ust 
Company of Washington, Appellant, 

vs. 

Joseph McReynolds and Ellen T. McReyn^lds, 

Appellees. 


BRIEF ON BEHALF OF THE APPELLANT. 


This is an appeal from a decree providing for the 
recovery by the appellees against the appellanj: of the 
sum of $133,000.00 with certain interests, less a credit 
of $50,757.21, as also the cancellation of a certain note 
as hereinafter detailed. (R. 90) 

THE PLEADINGS. 

On October 9, 1930, the appellees filed thjeir bill 
against Peter A. Drury, the Merchants Bank and 
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Trust Company, the Merchants Bank Investment Com¬ 
pany, and the D. C. Realty Company, Inc., alleging 
that on or about the tenth day of January, 1929, they 
had entered into a contract with the defendant, the 
D. C. Realty Company, for the exchange of certain 
properties and under which the plaintiffs, the then 
owners of the McReynolds Apartment Building, were 
to convey the same to the D. C. Realty Company, which 
was to convey or cause to be conveyed certain prop¬ 
erties to the appellees, among which were two promis¬ 
sory notes, one in the sum of $100,000.00, and the other 
in the sum of $25,000.00, signed by one Elizabeth Van 
R. Frazer as maker, and secured by second deed of 
trust on the Cambridge Apartment. The bill alleges, 
among other things, in its 11th paragraph, that the 
plaintiff, Joseph McReynolds, represented to the de¬ 
fendant, Drury, who it is alleged was at that time 
the President of the Merchants Bank and Trust Com¬ 
pany, and 4 4 while the said Merchants Bank and Trust 
Company was acting as his agent for the exchange of 
said property”, that he, the said McReynolds, was not 
acquainted with Mrs. Frazer and had no means of 
ascertaining her financial status, and that he did not 
believe that if the Cambridge Apartment was sold 
under the first deed of trust, it would bring sufficient 
monies to pay off the second deed of trust. That the 
said Drury represented to him that he had personally 
investigated Mrs. Frazer and that she was able to pay 
off said notes at maturity. That he knew Mrs. Frazer 
was a woman of considerable means and worth a great 
deal over and above her liability on said notes. It is 
alleged that Drury’s representations were false in 
that the said notes at the time of the transfer of the 
McReynolds Apartment house to the D. C. Realty 
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Company, were worthless and of no value, and that she 
was not a woman of means and was unable to pay the 
notes at maturity or any part of the indebtedness rep¬ 
resented by said notes. That the plaintiffs relying upon 
such representations did accept the said notes of Mrs. 
Frazer as provided by the said contract, and that “the 
plaintiffs aver that shortly after accepting sa^d notes 
they learned same to be worthless and of no v^lue.” 

That the Merchants Bank and Trust Company as 
provided in the said contract had loaned to the said 
McReynolds the sum of $50,000.00, collateraled by a 
deposit of the Frazer notes with it; that the loan of 
$50,000.00 was made by the bank for the purpose of 
concealing the worthlessness of the Frazer nqtes and 
of inducing the plaintiffs to rely and act upon fche rep¬ 
resentations of Drury as to the value of sucp notes. 
That the Merchants Bank and Trust Company was 
about to consolidate with the Federal-Ameri^an Na¬ 
tional Bank under the name of the Federal-American 
National Bank and Trust Company of Washington, 
and the bill prayed for an injunction enjoiiiing the 
sale, negotiations and disposition of the $50,000.00 
note, the cancellation thereof, and for a money decree 
against the defendants for the sum of $125,000.00, or 
for such other sums as the court may find u^on final 
hearing of this cause to be due from the defendants 
to the plaintiffs, as also an order for injunction re¬ 
straining the consolidation and other relief. 

Subsequently, the plaintiffs on November 12, 1930, 
filed their amended bill (Rec. 37) against the same 
defendants named in their original bill and Ihe Fed- 
eral-American National Bank and Trust Company, in 
which, among other things, they alleged that the Mer¬ 
chants Bank and Trust Company, the Merchants Bank 
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Investment Company and the D. C. Realty Company 
were duly incorporated companies and that each of 
said companies “is now and has for a long time prior 
to the filing of this bill been doing business in the City 
of Washington, District of Columbia.” 

That the defendant, Drury, about the tenth day of 
January, 1929, was the President and Chairman of the 
Merchants Bank and Trust Company and the Mer¬ 
chants Bank Investment Company, and arranged, ne¬ 
gotiated, controlled and contracted various real estate 
transactions in the name of the said defendants and 
the D. C. Realty Company with persons including the 
plaintiff. That the same persons constitute the Board 
of Directors of the Bank and Trust Company and the 
Investment Company, and that the D. C. Realty Com¬ 
pany was controlled by the Merchants Bank and Trust 
Company and the Investment Company for the pur¬ 
pose of acting for these two corporations and conceal¬ 
ing the identity of those companies in dealing with 
others, including the plaintiff. That about the first day 
of January, the plaintiffs were the owners of the Mc- 
Reynolds Apartment house, which was at that time 
encumbered bv a first deed of trust in the sum of 

mt 

$700,000.00, and a second deed of trust in the sum of 
$91,189.76, and about the tenth day of January, 1929, 
the plaintiffs entered into a contract with the defen¬ 
dant, the D. C. Realty Company, to exchange the Me- 
Reynolds Apartment for certain properties specified 
in said contract, copy of which is annexed to the bill, 
and appears at page 48 of the record. 

That among these properties were two promissory 
notes, one of $100,000.00 and one of $25,000.00, signed 
by a Mrs. Frazer, as maker, secured by a second deed 
of trust on the Cambridge Apartment, which property, 
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the bill alleges was owned by the Merchants Rank and 
Trust Company, but which ownership was unknown to 
the plaintiff, and the plaintiffs say “they did not dis¬ 
cover such fact until long after the executioii of said 
contract of January 10, 1929, and the transfer of the 
McReynolds Apartment. ’ ’ 

That the Merchants Bank Investment Company was 
the owner of the Stoneleigh Garage, 1630 L Street, 
N. W., Lot 80, Square 184, subject to a trust of 
$90,000.00; two lots, numbers 18 and 19, in Square 632, 
and were the owners of the Atlantic Building, lot 823 
in square 377, subject to a trust of $200,000.00. 

That the title to this last mentioned property was 
held by the D. C. Realty Company in trusj for the 
Merchants Bank Investment Company; that the said 
Drury represented to the plaintiff that the D. R. Realty 
Company was a separate and distinct entity! and had 
no connection with or was controlled or operated by 
the said Merchants Bank and Trust Compaiiy or the 
other defendants when as a matter of truth it was affili- 
ated or controlled by Drury, the Merchants Bank and 
Trust Company, and the Investment Company, and 
acted as the agent of the Bank and Trust Company 
and the Investment Company, the real parties deal¬ 
ing with the plaintiff in the trade of the McReynolds 
Apartment, and this fact was at all times cioncealed 
and withheld from the plaintiff. | 

That the Merchants Bank and Trust Company and 
Drury while concealing their interests and ownership 
in these properties obtained the contract of j January 
tenth, whereby the Merchants Bank and Trust Com¬ 
pany was appointed one of the agents of the plaintiffs 
for the purpose of negotiating the arrangement and 
concluding a trade or exchange of the McReynolds 
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Apartment for the properties above referred to and 
that MeReynolds agreed to pay them a certain com¬ 
mission. That it was the duty of the Merchants Bank 
and Trust Company as agents of the plaintiffs to make 
a complete disclosure of all the facts and information 
which Drury or the Merchants Bank and Trust Com¬ 
pany had which might come to their knowledge. That 
the said Bank and Trust Company and Drury without 
the knowledge of the plaintiffs and acting through the 
Investment Company and the D. C. Realty Company 
secretly sold and transferred to the plaintiffs the prop¬ 
erty owned by the Merchants Bank and Trust Com¬ 
pany. That on the date of the said contract and prior 
to the execution of the deed transferring the Mc- 
Reynolds Apartment to the D. C. Realty Company, 
the Merchants Bank and Trust Company was the 
owner of the Frazer notes. That the Bank and Drury 
knew such notes to be worthless and of no value, which 
fact was concealed by the said defendants, and * 4 plain¬ 
tiffs aver that they had no knowledge that said Frazer 
notes were worthless and of no value until long after 
the transfer of the MeReynolds Apartment to the D . C. 
Realty Company.” 

That MeReynolds prior to the execution of the said 
contract of exchange represented to Drury and the 
Merchants Bank and Trust Company, and whilst they 
were acting as his agent for the exchange, that he was 
not interested in the Frazer notes; did not know Mrs. 
Frazer, and had no means of ascertaining her financial 
status, and did not believe that if the Cambridge 
Apartment was for any reason sold under the first 
trust, it would bring sufficient monies to pay off the 
second deed of trust. Whereupon Drury and the Mer¬ 
chants Bank and Trust Company represented to him 
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that they had personally investigated Mrs. Fjrazer and 
she was able to pay off said notes at maturity and that 
Drury knew that Mrs. Frazer was a womap of con¬ 
siderable means and worth a great deal over and above 
her liability on said notes; whereas, the fact was that 
Drury and the Merchants Bank and Trust Company, 
the Investment Company and the D. C. Realty Com¬ 
pany knew at the time and for a long time prior to the 
execution of the contract of exchange and at the time 
of the transfer of the McReynolds Apartmenti house to 
the D. C. Realty Company, that the Frazer n^tes were 
worthless and of no value; that Mrs. Frazeif was not 
a woman of means, was unable to pay the notes at ma¬ 
turity, or part of the indebtedness represented by the 
notes or the interest thereon; that Drury an|I the de¬ 
fendants withheld and concealed from the plaintiffs 
this information; that the plaintiffs relying wholly and 
solely upon the representations of Drury and the Mer¬ 
chants Bank and Trust Company agreed to accept and 
did accept the notes of Frazer in part payment of their 
interest in the McReynolds Apartment, and that after 
accepting said notes they learned the same to be worth¬ 
less and of no value, and had they known that such 
notes were worthless and of no value, they w y ould not 
have accepted the same or entered into the transaction 
for the exchange of property; that the Merchahts Bank' 
and Trust Company for the purpose of concealing from 
the plaintiff that it was selling and transferring the 
real properties referred to, conveyed the same to the 
Investment Company, and the Investment Company 
for the purpose of assisting the Merchants l£ank and 
Trust Company and to conceal the fact that £he bank 
and the Investment Company were the real parties in¬ 
terested in said contract and owners of the properties, 
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agreed to be conveyed to the plaintiffs, directed the 
D. C. Realty Company to execute the contract of Jan¬ 
uary tenth, between the plaintiffs as parties of the 
first part and the D. C. Realty Company as of the 
second part; that the Merchants Bank and Trust Com¬ 
pany in confederation with the Investment Company 
and the Realty Company sold the Frazer notes to the 
Investment Company for a valuable consideration. 
That the Merchants Bank and Trust Company re¬ 
ceived from the Investment Company in payment of 
said notes the equivalent of $125,000.00 in money or 
property, and that the Investment Company, being in 
collusion with the Bank and Trust Company, trans¬ 
ferred the notes to the D. C. Realty Company, which 
in turn delivered them to the plaintiffs in part pay¬ 
ment of their property. 

That the Bank and Trust Company transferred to 
the Investment Company premises 1009 Ninth Street 
for a valuable consideration, and that the Investment 
Company cohveyed the same to the D. C. Realty Com¬ 
pany, which in turn conveyed the same to the plain¬ 
tiff, and that the plaintiff in accordance with the terms 
of said contract of January tenth, reconveyed the said 
Ninth Street property to the Bank and Trust Com¬ 
pany as part payment of the commissions provided 
for in said contract; that the Bank and Trust Com¬ 
pany in furtherance of the unlawful agreement be¬ 
tween the defendants also conveyed to the Investment 
Company the property at Louisville, Kentucky, known 
as Our Home Life Building, for a valuable considera¬ 
tion; that the Investment Company transferred the 
Louisville property to the D. C. Realty Company, and 
the D. C. Realty Company conveyed the same in turn 
to the plaintiffs; that the Atlantic Building was con- 
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veyed by the D. C. Realty Company to th^ plaintiffs 
at the direction of the Investment Company. 

That in furtherance of said scheme to defraud the 
plaintiffs and to satisfy the plaintiff, Joseph McRey- 
nolds, as to the value of the Frazer notes and the 
financial responsibility of the maker, the D. C. Realty 
Company as agent for the Bank and Trust Company 
and the Investment Company, offered to lend to Joseph 
McReynolds within sixty days from the signing of the 
contract the sum of $50,000.00, for which }ie was to 
give his promissory note payable ninety days after 
date, with six per cent interest, secured b^ pledging 
with the said D. C. Realty Company as collateral se¬ 
curity the two Frazer notes aggregating $125,000.00; 
that months after the transfer of the said McReynolds 
Apartment the said Bank and Trust Company and not 
the D. C. Realty Company, loaned to the said McRey¬ 
nolds the sum of $50,000.00 on his personal note. As 
evidence of said loan the said bank now holds his said 
note for $50,000.00, dated July 2, 1930. Thai the loan 
of $50,000.00 by the Bank and Trust Company was 
made for the purpose of concealing the worthlessness 
of the Frazer notes and of inducing the plaintiffs to 
rely and act upon the representations of the said de¬ 
fendants as to the value of said notes. That in accor¬ 
dance with the provisions of law, the Merchants Bank 
and Trust Company and the Federal-American Na¬ 
tional Bank were consolidated under the name of the 
Federal-American National Bank and Trust Company, 
and that section six of the contract for consolidation 
provided: 

“All assets of either association at the date of 
consolidation shall pass to and vest in: the con- 



10 


solidated association and consolidated association 
shall be responsible for all the liabilities of every 
kind and description of each of the consolidating 
associations existing at the date of consolidation. ’’ 

That by the terms of said Section 6, the defendant, 
the Federal-American National Bank and Trust Com¬ 
pany, is liable to the plaintiff for all and several of 
the wrongful acts of the Merchants Bank and Trust 
Company as hereinbefore set forth, and the prayers 
of the bill among others are that the defendants, Bank 
and Trust Company and the Federal-American Na¬ 
tional Bank, disclose to plaintiffs the consideration re¬ 
ceived from the sale of the said Frazer notes and to 
account to the plaintiffs for said consideration; that 
the Investment Company be required to disclose the 
nature and amount that it paid to the Merchants Bank 
and Trust Company for the Frazer notes; that the 
Merchants Bank and Trust Company and the Federal- 
American National Bank be compelled to account to 
the plaintiffs for all monies received from the plain¬ 
tiffs as commissions under and by virtue of the con¬ 
tract of January tenth, and to discover from the bank 
defendants the consideration for the sale of Our Home 
Life Building in Louisville, and that it account there¬ 
for; that it recover from the bank defendants prem¬ 
ises 1009 Ninth Street, or they be compelled to account 
to the plaintiff for the proceeds and profits thereof in 
the event of a disposition, and on a final account be¬ 
tween the parties that the defendants be allowed credit 
for such sums as the court may find they are legally 
entitled to. 

To this bill copies of the contract of January tenth 
and exhibits referred to in the bill are annexed, begin¬ 
ning at page 48 of the record. 
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The answer of the Merchants Bank and Trijst Com¬ 
pany, beginning at page 55 of the record, defies the 
charges of domination and control by the defendant 
Drury of the various defendant corporations as al¬ 
leged in the bill or his control over their negotiations. 
It admits that the same persons constitute th^ Board 
of Directors of the Bank and Trust Company and the 
Investment Company, but denies that it had at any 
time control of the defendant, the D. C. Realty Com¬ 
pany, or had any interest of any kind in that company. 

It admits that on the tenth day of January, it was 
the owner of premises 1009 Ninth Street, the two farms 
in Farquier County, and the two Frazer notes; that 
the Investment Company was the owner of Oi^r Home 
Life Building, in Louisville, Kentucky; that iti has no 
knowledge as to the ownership of the Stoneleigh 
Garage or the two lots, numbered 18 and 19, in Square 
632, or the Atlantic Building. It denies that tie D. C. 
Realty Company was at any time affiliated, controlled 
or operated by it, or that it acted as its agent in the 
transaction between the said D. C. Realty Company 
and the plaintiff, but says that the D. C. Realty Com¬ 
pany is a separate and distinct corporate entity and 
that there has never been any affiliation between the 
two. It denies that it concealed from the plaintiff that 
a part of the properties mentioned in the contract be¬ 
longing to it, and says that the plaintiff was fiilly ad¬ 
vised and informed before the execution of the said 
contract as to the ownership by defendant of sa}d prop¬ 
erty. 

It denies that it was representing the plaintiff in 
the said transaction, but that he was represented by 
E. Whyland Shaffer, while it was representing the D. 
C. Realty Company, and reiterates that the plaintiff, 
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Joseph McReynolds, was fully advised and informed 
before the execution of the contract that a part of the 
properties mentioned therein were actually the proper¬ 
ties of this defendant. It admits that at the time of 
the execution of the contract it was the owner of the 
Frazer notes but that the plaintiff Joseph McReynolds 
was fully aware of such ownership; it denies that the 
said notes were worthless and of no value, or that any 
facts in connection with the said notes were fraud¬ 
ulently concealed from the plaintiff by the defendant. 
It says that before the execution of the contract, the 
defendant Drury informed the plaintiff, Joseph Mc¬ 
Reynolds, that at the time that the Merchants Bank 
bought the notes, he, Drury, inquired of Harry V. 
Haynes, at that time the President of the Farmers 
and Mechanics National Bank of Georgetown, and 
who he had been advised was familiar with Mrs. 
Frazer’s affairs, as to the financial responsibility of 
said Frazer, and had been advised by the said Haynes 
that Mrs. Frazer was a woman of considerable financial 
worth and able to meet her obligations. That the said 
Drury suggested to said McReynolds, “that he make 
an independent investigation as to the financial re¬ 
sponsibility of Mrs. Frazer.” 

That neither the answering defendant nor the said 
Drurv had anv information as to Mrs. Frazer’s re- 

m/ 

sponsibility except that which was communicated to 
the said McReyonlds before the execution of this con¬ 
tract. The fact of fraudulent representations or 
fraudulent concealment of any facts in connection 
with the Frazer notes or in connection with any other 
part of said transaction is emphatically denied. 
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The allegations in paragraphs 16 and 17 of the bill 
are denied, except that the answering defendant ad¬ 
mits that it received the sum of $125,000.00 for the 
Frazer notes, and denies that it conveyed to ihe In¬ 
vestment Company the property at Louisvillq, Ken¬ 
tucky, but avers upon information and belief that the 
said property did at the time of the execution of the 
contract and had for a long time prior thereto, be¬ 
longed to the Investment Company, and that it ^ad no 
interest therein at the time of the execution 6f said 
contract of January tenth. It admits that it did lend 
to McReynolds $50,000.00, on the security of the said 
Frazer notes; that this amount was paid to him at 
three different times: 

I 

| 

$25,000.00—February 6, 1929 
$15,000.00—March 13, 1929 
$10,000.00—March 18, 1929, 

for which loans McReynolds gave his collateral promis¬ 
sory note with the said Frazer notes as security; that 
on April 11, 1929, the said three notes were consoli¬ 
dated into one collateral note for $50,000.00j pay¬ 
able on June 7, 1929; that on June 10, 192^, Mc¬ 
Reynolds paid the accrued interest on said last 
mentioned note and renewed the same to August 
C, 1929. On August 6, 1929, he paid the accrued inter¬ 
est and renewed the same to October 7, 1929. On 
October 15, 1929, he paid the accrued interest and 
again renewed the same to December 6, 1929. On De¬ 
cember 10, 1929, he paid the accrued interes^ and 
$1,000.00 on account of the principal of said note, and 
gave a new collateral note secured by the Frazer j notes 
for $49,000.00, payable February 4, 1930. On Febru- 
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ary 4th, he paid accrued interest and increased the 
principal thereof to $50,000.00, evidenced by a col¬ 
lateral note payable April 7, 1930. On April 8th, he 
paid accrued interest and renewed the same to May 5, 
1930. On May 8, 1930, being unable to pay the ac¬ 
crued interest, he renewed the same for $50,250.00 to 
May 20th. On May 22,1930, McReynolds being unable 
to pay the accrued interest, renewed the same for 
$50,375.63, payable June 2, 1930. On June 4th, being 
again unable to pay the accrued interest, he renewed 
the same in the amount of $50,484.79 to July 2nd. On 
July 2nd, he renewed the same with accrued interest 
in the amount of $50,737.21, payable August 1, 1930, 
and this is the note now held by the bank, a copy of 
which is attached to the bill of complaint. It is denied 
that the loan of $50,000.00 to McReynolds was made 
for the purpose of concealing the worthlessness of the 
Frazer notes. The answering defendant says that 
when it made said loan, it believed that the said notes 
were good and ample security for the amount of said 
loan. The defendant further avers that the plaintiff, 
McReynolds, has on divers occasions from the time 
of the execution of the contract to within a short time 
of filing of his bill, ratified the transaction of 'which 
he now complains, by the renevral from time to time 
of the original note for $50,000.00 up to July 2, 1930, 
and that at the time of these several renewals he was 
aware of the financial condition of said Mrs. Frazer, 
and that in all probability the Cambridge Apartment 
House, on which the Frazer notes were secured, might 
be sold under the first trust, to which the deed of trust 
securing the notes held by him -were junior, and subse¬ 
quently after a sale of the Cambridge Apartment 
House under the first trust, McReynolds, by letter of 
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November 2, 1929, offered to give to the answering 
• defendant as security for the said note of $50*000.00, 
a second deed of trust on his property located 4t 1423- 
1433 L Street; that on or about the time of the 
foreclosure of the Cambridge Apartment House, Mc¬ 
Reynolds requested this defendant to assist him, in 
refinancing said Apartment House in order to continue 
the security of the Frazer notes, and defendant did 
endeavor to assist the plaintiff in so refinancing the 
property, and entered into negotiations with other 
banking institutions in the City of Washington in an 
effort to refinance the said house. 

That the National Savings and Trust Coinpany 
purchased said apartment at the foreclosure sale there¬ 
of under the first deed of trust thereon, and that later 
McReynolds procured a deed for the property from 
the said corporation; that he subsequently conveyed 
the said property to secure a loan to the John Hkncock 
Mutual Life Insurance Company in the sqm of 
$165,000.00. That in order to obtain said loqn Mc¬ 
Reynolds made a written application to the s^id In¬ 
surance Company, in which he represented the| same 
Cambridge Apartment to be worth between $350j000.00 
and $375,000.00; that thereafter, in November, 1929, 
McReynolds conveyed the said property to thje Na¬ 
tional Savings and Trust Company, to secure one 
Thomas H. Pickford the sum of $50,000.00 for fiioney 
loaned, which deed of trust was released December 
19, 1929, and that by deed of November 14, 1929, he 
conveyed the same property to Frank Stetsoh, who 
subsequently by deed dated November 27, 19^9, re¬ 
conveyed the property to McReynolds; that by deed 
dated December 3, 1929, McReynolds conveye^ the 
property to the National Savings and Trust Company 
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as trustee, to secure Thomas H. Pickford the sum of 
$60,000.00 for money loaned, which deed of trust was 
released February 25, 1930, and that by deed dated 
December 3, 1929, McReynolds conveyed the apart¬ 
ment house to Edward B. Dean, Sr., subject to the 
trusts of $165,000.00 and $60,000.00; that in considera¬ 
tion of the sale by McReynolds to Dean, McReynolds 
received for his equity in the apartment house certain 
real estate assessed for the purposes of taxation at 
the time they were conveyed to McReynolds in the 
aggregate sum of $21,803.00, but that such properties 
were worth a substantial amount over and above the 
amount for which they were assessed for taxation. 

That this property was conveyed to McReynolds by 
Dean; that subsequently McReynolds conveyed the 
property obtained from Dean to secure a loan from 
Thomas H. Pickford in the amount of $16,000.00, and 
thereafter executed another deed of trust on such 
property to secure one Dorothy Friedman in the sum 
of $8,000.00. To the answer is also attached a 
demurrer to the bill for want of equity. 

The answer of the Federal-American National Bank 
and Trust Company, filed December 10, 1930, con¬ 
tains substantially the same averments on information 
and belief as are contained in the answer of the Mer¬ 
chants Bank and Trust Company, concluding with a 
motion to dismiss. 

On page 76 of the record appears a stipulation (filed 
December 23, 1930) between counsel for the plaintiff 
and counsel for the Merchants Bank Investment Com¬ 
pany and the D. C. Realty Company, amending the 
answers of the Merchants Bank Investment Company 
and the D. C. Realty Company, in which amendment 
the history of the purchase of the Frazer notes by the 
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Investment Company and the Merchants B^nk and 
Trust Company is set forth. 

The cause came on for hearing before the Honorable 
0. R. Luhring, whose finding of facts (Rec. t9) and 
conclusions of law (Rec. 87) resulted in a final decree 
of October 19,1931 (Rec. 90), that the plaintiffs recover 
of the appellant $125,000.00, with certain interest 
thereon, less a credit of $50,737.21, and also the fur¬ 
ther sum of $8300.00, with interest thereon, ajnd that 
the appellant cancel and surrender to McReyn^lds the 
promissory note in the sum of $50,737.21, pavable to 
the Merchants Bank and Trust Company, and "that the 
bill be dismissed as to the defendants, Drur^, Mer¬ 
chants Bank Investment Company, and the D. Cl. Realty 
Company, Inc. The cause is now here on appeal from 
such decree. 

i 

Assignment of Errors. 

The Court erred: 

1. In overruling the several motions of the defen¬ 
dants filed on October 11, 1930, to dismiss th^ bill of 
complaint. 

2. In overruling the several motions of the defen¬ 
dants to dismiss the amended bill of complaint, which 
motions were made in the answers of said defendants 
to said amended bill. 

3. In overruling the motion to dismiss the bill made 
at the conclusion of the testimony. 

4. In finding the facts to be as set forth in para¬ 
graphs four, eight, nine, ten, eleven, twelve, Thirteen, 
fourteen, fifteen, sixteen and nineteen of thej finding 
of facts filed on July 30,1931. 

5. In holding that under the evidence the 
Bank and Trust Company was required to make a full 
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disclosure to the plaintiffs in respect to the value of 
the notes and the sale and transfer thereof. 

6. In holding that under the evidence the Merchants 
Bank and Trust Company was required to make full 
disclosure to the plaintiffs with respect to the sale and 
transfer of property known as 1009 Ninth Street, 
Northwest. 

7. In holding that under the evidence the Merchants 
Bank and Trust Company was required to make full 
disclosure to the plaintiffs with respect to the profit 
received by it in the settlement with E. Whyland 
Shaffer on account of his interest in property known 
as 1009 Ninth Street, Northwest. 

8. In holding that the Merchants Bank and Trust 
Company failed to faithfully perform its duty as agent 
of the plaintiffs in that it concealed material facts con¬ 
cerning the value of the Frazer notes. 

9. In holding that the Merchants Bank and Trust 
Company was liable to the plaintiffs in the amount of 
$125,000.00 on account of the sale by it of the Frazer 
notes for that amount. 

10. In holding, by entering the decree of October 
19, 1931, that the Frazer notes were worthless. 

11. In holding that the Merchants Bank and Trust 
Company was liable to the plaintiffs in the amount of 
$4,100.00 on account of its settlement with E. Whyland 
Shaffer of his interest in property known as 1009 Ninth 
Street, Northwest. 

12. In holding that the Merchants Bank and Trust 
Company was not entitled to commissions as agents 
in the sum of $4,200.00 received by it for its interest in 
the equity in property known as 1009 Ninth Street, 
Northwest. 
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13. In holding, in the conclusions of law filed July 
30, 1931, that equity has jurisdiction in this case. 

14. In overruling the motion of the Federal-Amer¬ 
ican National Bank and Trust Company of Washing¬ 
ton, D. C., for rehearing or reargument filed October 
7, 1931. 

15. In overruling objections to the finding of facts 
and conclusions of law filed by the Federal-Ajmerican 
National Bank and Trust Company of Washington, 
D. C., on October 19, 1931. 

16. In assuming and exercising the jurisdiction of 
this cause by entering the decree of October 19j 1931. 

17. By entering the decree of October 19, 1931, and 
thereby holding that the Court sitting as aiji equity 
court had jurisdiction of this cause. 

18. In entering the decree of October 19,193lJ against 
the Federal-American National Bank and Trust Com¬ 
pany of Washington. 

19. In entering any decree in this cause in favor of 
the plaintiffs. 

ERRORS RELIED ON. 

Whilst the record contains some nineteen assign¬ 
ments of error, the ones especially relied on are the 
second, fourth, fifth, sixth, seventh, eighth, ninth, 
tenth, eleventh, twelfth, thirteenth, seventeenih, eigh¬ 
teenth, and nineteenth which are based upon the 
twelfth, thirteenth, fifteenth, sixteenth and nineteentli 
finding of facts, and the first, second, third, and fourth 
conclusions of law (Rec. 87 and 88), and the tenal de¬ 
cree (Rec. 90), providing for the recovery against the 
appellant in the sums of $125,000.00 and $8,300.00, as 
contained in the first and second clauses of such decree. 
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ARGUMENT. 

Introductory Remarks. 

To our mind it is uncertain upon what theory the 
court below based its decree. Whilst the court in its 
twelfth finding of fact finds that Drury made false rep¬ 
resentations to McReynolds with respect to the Frazer 
notes and the financial responsibility of Mrs. Frazer, 
and concealed information in relation to such notes 
from McReynolds, bv reason of which McReynolds was 
induced to accept the notes in part exchange for his 
equity in the apartment building, and execute the con¬ 
tract of January tenth, and by the fifteenth finding of 
fact finds that subsequent to the execution of the con¬ 
tract of exchange, and prior to the first day of Feb¬ 
ruary, 1929, the Merchants Bank and Trust Company 
while acting and designated as the agent for the plain¬ 
tiffs, without their knowledge, consent or authority 
sold and delivered to the defendant, Merchants Bank 
Investment Company, the Frazer notes for the sum of 
$125,000.00, for which it has not accounted to the 
plaintiffs, and by the sixteenth finding of fact finds 
that the Merchants Bank and Trust Company without 
such knowledge, consent or authority of the plaintiffs, 
sold to the Merchants Bank Investment Company the 
property located at No. 1009 9th Street, Northwest, for 
the sum of $8,400.00 in cash; yet the theory upon 
which the first, second, third and fourth conclusions 
of law are based, and which are carried into the final 
decree, apparently is that the misrepresentations in 
respect to the worthlessness of the Frazer notes are 
not made the basis of the relief or recovery, but that 
because the Merchants Bank and Trust Company, 
which had owned the Frazer notes for a long time prior 



lie of the 
and that 


to the making and consummation of the contract of 

exchange, sold and transferred those notes] so that 

* ♦ 

they could be delivered under the contract, itj is called 
upon to account for the proceeds thereof. 

It should be noted, at this stage of the proceedings, 
that the decree (Record p. 90) runs to both the plain¬ 
tiff, Joseph McReynolds, and the plaintiff, Ellen T. 
McReynolds, who is his wife. This was apparently an 
inadvertence, but it is respectfully submitted that the 
court below in so entering the decree committed error 
which should be corrected. Mrs. McReynolas at the 
trial below, through her counsel disclaimed any inter¬ 
est in the ligitation or in the transaction out of which 
it arose, and it was expressly stipulated by counsel 
(Record p. 164) “that Ellen T. McReynolds, o 
plaintiffs, knows nothing about the transaction 
she has not anything but a dower interest ip the Mc¬ 
Reynolds apartment and signed the pleadings at the 
request of counsel.” 

Further, it was provided under the express terms of 
the contract of January 10, 1929 (Record p. i48) that 
the Frazer notes and other property which yras to be 
conveyed or delivered by the D. C. Realty Company 
was to be conveyed or delivered to the plaintiff, Joseph 
McReynolds, and the plaintiff, Ellen T. McReynolds, 
had no interest whatsoever in the consideration run¬ 
ning from the D. C. Realty Company. Her pnly con¬ 
nection with the matter was that she signed the con- 
tract and the deed to the McReynolds apartment in or¬ 
der to release her inchoate right of dower in that prop¬ 
erty. 

Are the findings of fact and conclusions of 
ported by the evidence ? 


law sup- 


DISCUSSION OF THE EVIDENCE. 


Considering the large amount involved by the de¬ 
cree, and the voluminous record of the pleadings and 
evidence, we think it desirable to state the pertinent 
evidence presented at the trial. 

It appears that some time after the first day of 
January, 1929, Shaffer (Rec. 123) a real estate broker, 
met one Boone, 'who was connected with the real es¬ 
tate department of the Merchants Bank and Trust 
Company, in the bank building. Shaffer says (Rec. 
124) that Boone discussed what he had to sell, and he, 
Shaffer, discussed what he had to sell. Finally they 
arrived at a possible trade. It involved property be¬ 
longing to someone that Boone represented, “and my 
side belonged to Mr. McReynolds . 9 9 Boone took his 
side of the deal up with his principal, and witness took 
his side of the deal, which happened to be the Mc¬ 
Reynolds Building, up with Mr. McReynolds. “Mc¬ 
Reynolds said that he would be interested in a deal if 
he could get a considerable amount of cash; that he 
would take some other properties in trade.” He ad¬ 
vised Boone what McReynolds had said. 

Boone and witness discussed second trust notes and 

Boone told him that he had quite a lot of dealings with 

Mrs. Frazer and considered her a woman of means, 

and that she was a relative of the Van Rensselear 

estate, and that she would some day get a lot of money. 

This information Shaffer took to Mr. McReynolds 

(Rec. 125). Shaffer testified (Rec. 126) that he had 

known Mr. McReynolds and his son for quite a number 

of vears and had done business with him before this 
* 

matter with the Merchants Bank. “He sold him five 
apartment houses in one deal. They were the Harrow- 
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gate, Windemere, Flagler, Guthridge and Lombardy.” 
That was about a year before January, 1929; that 
McReynolds was quite an extensive operator in real 
estate and especially in apartment houses and seemed 
to be very successful. He was very active. Mc¬ 
Reynolds did not put up to him the sale of aiy of his 
properties. He knew that he had certain properties 
for sale. He did not know at that time if the interest 
on the McReynolds Apartment mortgage was overdue 
and unpaid; that the amortization on the loan was 
overdue and unpaid; that the taxes for the first half of 
the year 1929 were overdue and unpaid. 

“He went backwards and forwards to see 
with counter offers four or five times. ( McReynolds 
held out for cash right from the start . He had to have 
his cash right from the time we started the deed•” (Rec. 
127) The deal was worked up by trying to match up 
properties, to match up those to meet the equity just as 
all other deals of this kind are made. The Fraser notes 
were talked about right from the beginning There 
was a letter submitted to witness from Mcjleynolds 
about the deal. It was a letter from McReyiiolds ad¬ 
dressed to witness in reference to the amouni of cash 
McReynolds would want. This letter was offered in 
evidence by the defendants as Defendant’s Exhibit No. 
17 (Rec. 228) and is as follows: 

“January 7, 

Mr. E. Whyland Shaffer, 

5 Investment Bldg., 

Washington, D. C. 

Dear Mr. Shaffer: 

In answer to your letter of Jan. 5th regarding 
a transfer of properties between the Merchants 
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(Rec. 127) 
McReynolds 
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DISCUSSION OF THE EVIDENCE. 

Considering the large amount involved by the de¬ 
cree, and the voluminous record of the pleadings and 
evidence, we think it desirable to state the pertinent 
evidence presented at the trial. 

It appears that some time after the first day of 
January, 1929, Shaffer (Rec. 123) a real estate broker, 
met one Boone, who was connected with the real es¬ 
tate department of the Merchants Bank and Trust 
Company, in the bank building. Shaffer says (Rec. 
124) that Boone discussed what he had to sell, and he, 
Shaffer, discussed what he had to sell. Finally they 
arrived at a possible trade. It involved property be¬ 
longing to someone that Boone represented, 1 ‘and my 
side belonged to Mr. McReynolds. ’ ’ Boone took his 
side of the deal up with his principal, and witness took 
his side of the deal, which happened to be the Mc¬ 
Reynolds Building, up with Mr. McReynolds. “ Mc¬ 
Reynolds said that he would be interested in a deal if 
he could get a considerable amount of cash; that he 
would take some other properties in trade.” He ad¬ 
vised Boone what McReynolds had said. 

Boone and witness discussed second trust notes and 
Boone told him that he had quite a lot of dealings with 
Mrs. Frazer and considered her a woman of means, 
and that she was a relative of the Van Rensselear 
estate, and that she would some day get a lot of money. 
This information Shaffer took to Mr. McReynolds 
(Rec. 125). Shaffer testified (Rec. 126) that he had 
known Mr. McReynolds and his son for quite a number 
of vears and had done business with him before this 
matter with the Merchants Bank. “He sold him five 
apartment houses in one deal. They were the Harrow- 
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gate, Windemere, Flagler, Guthridge and Lombardy.’’ 
That was about a year before January, 1929; that 
McReynolds was quite an extensive operator in real 
estate and especially in apartment houses and seemed 
to be very successful. He was very actiVe. Mc- 
Reynolds did not put up to him the sale of ahy of his 
properties. He knew that he had certain properties 
for sale. He did not know at that time if thq interest 
on the McReynolds Apartment mortgage was overdue 
and unpaid; that the amortization on the loan was 
overdue and unpaid; that the taxes for the first half of 
the year 1929 were overdue and unpaid. (Rec. 127) 
“He went backwards and forwards to see McReynolds 
with counter offers four or five times. (McReynolds 
held out for cash right from the start. He had to have 
his cash right from the time we started the dea^.” (Rec. 
127) The deal was worked up by trying to match up 
properties, to match up those to meet the equity just as 
all other deals of this kind are made. The Fraser notes 
were talked about right from the beginning. There 
was a letter submitted to witness from McReynolds 
about the deal. It was a letter from McReynolds ad¬ 
dressed to witness in reference to the amounj; of cash 
McReynolds would want. This letter was offered in 
evidence by the defendants as Defendant’s Exhibit No. 
17 (Rec. 228) and is as follows: | 

“January 7, 1929. 

Mr. E. Whyland Shaffer, 

5 Investment Bldg., 

Washington, D. C. 

Dear Mr. Shaffer: 

In answer to your letter of Jan. 5th regarding 
a transfer of properties between the Merchants 
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Bank & Trust Co. and the writer, I shall agree to 
the following. I shall turn over the McReynolds 
apartment, at 18th and G Sts., for the properties 
named in your letter, providing that the Merchants 
Bank & Trust Co. will loan $85,000.00 second 
trust on the Atlantic Bldg., back of the $200,000 
trust which is now on the property to run two 
years and $85,000 on the second trust of $125,000 
which trust is on the Cambridge apartments and 
this loan is to run for two years. 

It is understood that should the said $125,000 
not be paid at the expiration and that I should be 
forced to foreclose, the note of $125,000 would be 
extended to run for the unexpired time of two 
years, and further that the above loans are to be 
made without cost or expense to the writer. 

I shall expect an answer tomorrow, Jan. 8th. 

Yours very truly, 

Jos. McReynolds, 

Joseph McReynolds.” 

It will be noticed that McReynolds was anxious to 
deal. He was pressing for an immediate answer. 

Although this letter is written January 7, 1929, 
“regarding a transfer of properties between the Mer¬ 
chants Bank and Trust Coynpany and the writer,” 
McReynolds alleged in paragraph 9 of his amended 
bill (bottom page 39 of record): “all of which prop¬ 
erties the plaintiffs aver were owned by said Mer¬ 
chants Bank and Trust Company, which fact was well 
known to the said Drury, and said Merchants Bank 
and Trust Company, but unknown to plaintiffs ; that 
they did not discover such fact until long after the 
execution of said contract of January 10th, 1929 , and 
the transfer of the McReynolds apartment.” Me- 
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Reynolds testified (Rec. lo5) that at the time (Janu¬ 
ary 10, 1929) he went into this contract he had not 
been advised by Peter A. Drury or any officer of the 
Merchants Bank and Trust Company or ai}y officer 
of the Merchants Bank Investment Compand or any 
officer of the D. C. Realty Company as to who owned 
the properties and who owned the notes of Elizabeth 
Van R. Frazer for $125,000.00. 

The inquiry may be made what had he in m^nd when 
he wrote: “regarding a transfer of the properties 
between the Merchants Bank and Trust Company and 
the writer.” And why he required that the Merchants 
Bank and Trust Company should loan $85,00p.00 sec¬ 
ond trust on the Atlantic Building and $85,0p0.00 on 
the second trust notes of $125,000.00, “which trust is 
on the Cambridge Apartment and this loan is to run 
for two years”, and “should the $125,000.00 not be 
paid at the expiration and should he be forced to fore¬ 
close, the note of $125,000.00 would be extendep. to run 
for the unexpired time of two years, and that tjhe loans 
were to be made without costs or expense to him. Is 
it not preposterous to assume for a moment that he 
did not suppose and in fact know that part of the 
properties belonged to the Merchants Bank and Trust 
Company and especially so in the light of the testimony 
of Walter M. Macnichol and Joseph A. Rafferty now 
referred to. 

Walter M. Macnichol testified that in January, 1929, 
he was manager of the Real Estate Department of the 
Merchants Bank and Trust Company (Rec. 195); that 
he is not now associated with that company or the 
Federal-American National Bank and Trust Com¬ 
pany; that in the deal with McReynolds, Shaffer rep¬ 
resented McReynolds at all times. (Rec. 196) “When 
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Bank & Trust Co. and the writer, I shall agree to 
the following. I shall turn over the McReynolds 
apartment, at 18th and G Sts., for the properties 
named in your letter, providing that the Merchants 
Bank & Trust Co. will loan $85,000.00 second 
trust on the Atlantic Bldg., back of the $200,000 
trust which is now on the property to run two 
years and $85,000 on the second trust of $125,000 
which trust is on the Cambridge apartments and 
this loan is to run for two years. 

It is understood that should the said $125,000 
not be paid at the expiration and that I should be 
forced to foreclose, the note of $125,000 would be 
extended to run for the unexpired time of two 
years, and further that the above loans are to be 
made without cost or expense to the writer. 

I shall expect an answer tomorrow, Jan. 8th. 

Yours very truly, 

Jos. McReynolds, 

Joseph McReynolds.” 

It will be noticed that McReynolds was anxious to 
deal. He was pressing for an immediate answer. 

Although this letter is written January 7, 1929, 
“regarding a transfer of properties between the Mer¬ 
chants Bank and Trust Company and the writer,” 
McReynolds alleged in paragraph 9 of his amended 
bill (bottom page 39 of record): “all of which prop¬ 
erties the plaintiffs aver were owned by said Mer¬ 
chants Bank and Trust Company, which fact was w^ell 
known to the said Drury, and said Merchants Bank 
and Trust Company, but unknown to plaintiffs ; that 
they did not discover such fact until long after the 
execution of said contract of January 10th, 1929 , and 
the transfer of the McReynolds apartment.” Me- 
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Reynolds testified (Rec. 135) that at the time (Janu¬ 
ary 10, 1929) he went into this contract he had not 
been advised by Peter A. Drury or any officer of the 
Merchants Bank and Trust Company or apy officer 
of the Merchants Bank Investment Company or any 
officer of the D. C. Realty Company as to who owned 
the properties and who owned the notes of Elizabeth 
Van R. Frazer for $125,000.00. ! 

The inquiry may be made what had he in mind when 
he wrote: “regarding a transfer of the properties 
between the Merchants Bank and Trust Company and 
the writer.” And why he required that the Merchants 
Bank and Trust Company should loan $85,00j0.00 sec¬ 
ond trust on the Atlantic Building and $85,000.00 on 
the second trust notes of $125,000.00, “which| trust is 
on the Cambridge Apartment and this loan is to run 
for two years”, and “should the $125,000.00 not be 
paid at the expiration and should he be forced! to fore¬ 
close, the note of $125,000.00 would be extended to run 
for the unexpired time of two years, and that the loans 
were to be made without costs or expense to him. Is 
it not preposterous to assume for a moment that he 
did not suppose and in fact know that par: of the 
properties belonged to the Merchants Bank ar d Trust 
Company and especially so in the light of the testimony 
of Walter M. Macnichol and Joseph A. Rafferty now 
referred to. 

Walter M. Macnichol testified that in January, 1929, 
he was manager of the Real Estate Department of the 
Merchants Bank and Trust Company (Rec. 195); that 
he is not now associated with that company or the 
Federal-American National Bank and Tru^t Com¬ 
pany; that in the deal with McReynolds, Shaffer rep¬ 
resented McReynolds at all times. (Rec. 196) “When 



26 


the deal first started he came in as representing Mc- 
Reynolds. In other words, he would tell them what 
McReynolds would do, what he would not do, what 
amount of cash McReynolds had to have; first, he 
said McReynolds had to have $170,000.00, no matter 
how the deal was lined up, that they had to produce 
that.” (Rec. 196) That he was the first one who sug¬ 
gested that they trade the Frazer notes to Mr. Mc¬ 
Reynolds. He did it in order to raise the money for 
McReynolds and in order to consolidate a lot of small 
items, including the properties into one building, which 
he thought would be to the advantage of the Merchants 
Bank Investment Company, the D. C. Realty Company 
being merely a holding company for that company. 
They wanted to concentrate these various pieces of 
property and he thought one holding would be of ad¬ 
vantage to the Finance Company. In order to do that 
they had to raise this money for McReynolds, and he 
was thinking of various items that they might put in 
the deal that would be of some benefit to McReynolds 
and would give them sufficient collateral to make him 
this loan on, “and one of these items—he thinks he 
was the first one that thought of it—was this note.” 
(The Frazer note) (Rec. 197.) 

Finally, the demand for cash of $170,000.00 was 
apparently reduced by agreement to $150,000.00, and 
thereupon an agreement of exchange was prepared and 
on January 10, 1929, McReynolds, with Shaffer, met 
with Drury, Mr. Boone, Macnichol and Meany for the 
purpose of executing it. (Rec. 195) Macnichol fur¬ 
ther testified that they were all together there for a 
considerable time, due to the fact that the contract 
had to be rewritten, probably an hour or an hour and 
a half. “It had to be rewritten because, as witness 
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recalls, Mr. Rafferty raised the point that thq various 
properties that were put in the deal belonged part of 
them to the bank and part to the finance company, and 
that in order to complete this deal they woulc^ have to 
transfer these properties all under one ownership, 
and that owing to their having to do that he wanted 
Mrs. McReynolds to sign the contract; and ilj was re¬ 
written for that purpose. He stated that to all of them. 
They were all present, and they all understood, he 
believes, that that was the reason.” (Rec. Ip5) 

Mr. Joseph A. Rafferty, a member of the Bar of this 
court, produced as plaintiffs’ witness , testified that 
he was the trust officer of the Merchants Bank and 
Trust Company, attorney for the Merchants Bank 
Investment Company, and the President of the D. C. 
Realty Company (Rec. 103); that he was called in by 
Mr. Drury on January 10, 1929, to examine ^nd pass 
upon the agreement as it was then written. (Ifcec. HO) 
After he had examined the contract, he suggested that 
Mrs. McReynolds should be made a party. fMr. Mc¬ 
Reynolds agreed to that but said he would not be able 
to get her signature until the next day. Witness ex¬ 
plained that this was necessary inasmuch ^s there 
w^ere several properties involved in the deal which 
were owned by different companies, and whiqh would 
have to be assembled under the head of one company 
in order to make the conveyance. Witness lold Mr. 
McReynolds that it was necessary that MJrs. Mc¬ 
Reynolds sign the contract, because if at a later date 
she declined to sign, they would not be able to carry 
out the contract and the work of assembling thojse prop¬ 
erties would be for nothing. The reason for rewrit¬ 
ing the contract was in order to make M[rs. Mc¬ 
Reynolds a party so as to cover her dower interest in 
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the conveyance that McReynolds was to make and be¬ 
cause of the fact that witness had to assemble the title 
which was in various corporations and which was to 

be transferred to McRevnolds. This conversation with 

* 

McReynolds was in the Ladies Department at the bank 
on the tenth day of January, 1929, the date of the 
contract. 

He had had no conversation with Mr. McReynolds 
in respect to this transaction before this date, and he 
did not know who prepared the original contract. He 
rewrote the contract making Mrs. McReynolds a party 
and after it had been rewritten, it was signed by Mc¬ 
Revnolds and the officers of the D. C. Realtv Com- 
pany, and then delivered to McReynolds to obtain 
Mrs. McReynolds ’ signature. 

Called as a witness for the defendants, Mr. Rafferty 
further testified (Rec. 207) on cross-examination: At 
the time of foreclosure (of the Cambridge Apartment 
House) and when witness was trying to refinance the 
place and take up the first trust, he knew that the 
bank had sold the Frazer notes to the Merchants Bank 
Investment i for $125,000.00 in cash, and he is quite 
certain that McReynolds knew it. That at the time 
of the signing of the contract: 

“he told McReynolds as specifically as it was pos¬ 
sible to state that the properties were owned by 
the Merchants Bank Investment Company and 
the Merchants Bank and Trust Company, and that 
the D. C. Realty Company would have to get 
those properties from each of the other compa¬ 
nies in order to make the conveyance to him, and 
that was the reason that witness wanted Mrs. 
McRevnolds to sign the contract with him, so that 
after the work of passing the properties by the 
Bank and Trust Company and the Investment 



Company to the B. C. Beatty Company ljad been 
done, Mrs. McReynolds would not refuse to sign 
the deed. That was in the conversation of Janu¬ 
ary 10, 1929. 1 

It was understood at the time of that c^eal that 
these various properties would be transferred to 
the Merchants Bank Investment Company and to 
the B. C. Realty Company in order that they might 
give effect to the contract they entered into with 
McReynolds. (R. 208) He did not fell Mc- 
Beynolds on January 10, 1929, that the Merchants 
Bank was going to receive $125,000.00 Horn the 
Merchants Bank Investment Company for these 
notes. He told him that the various properties 
that were set out and specified in the Contract 
were owned, some by the Merchants Bhnk and 
Trust Company and some by the Merchants Bank 
Investment Company and some by the B. Cj Realty 
Company; that those that were not owned by the 
B. C. Realty Company would have to be passed on 
to them by the owners of those securities "Wit¬ 
ness did not say anything to him about the sale of 
the note; that did not occur to witness at tjie time, 
lie did not tell McReynolds that they received 
$125,000. The reason for making these aj 

ments was that Mrs. McRevnolds would 

* 

the contract. He did not tell McReynolds on 
January 10th, or any time subsequent Thereto, 
that the bank received $125,000 in cash [for the 
notes. He did not tell McReynolds when h<p talked 
to him after the foreclosure or just priori to the 
foreclosure that the bank had received $8,400.00 
over and above the trust of $16,000.00 on the 1009 
Ninth Street property. He didn’t tell Mr. Me- 
Reynolds the exact amount of money becaiise per¬ 
sonally he didn’t know it. “It was a matter of 
looking at the books, getting those figures out, 
making an adjustment which required a gr^at deal 
of work. That was just the thing we did nbt want 
to do unless we were certain the deal was going 


irrange- 
join in 
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through. Mr. McReynolds did not ask me and I 
did not volunteer. I did not know if he had asked 
me. I would have found out for him. (Rec. 208) 

When it came time to settle the deal witness 
believed in some instances these properties were 
transferred and in some they were not, but that 
direct conveyances were made to them. The At¬ 
lantic Building was the only property conveyed 
direct from the D. C. Realty Company to Mc¬ 
Reynolds. The others were conveyed by the Mer¬ 
chants Bank and Trust Company or the Merchants 
Bank Investment Company, but the adjustments 
were made between them before the D. C. Realty 
Company passed the title on. The D. C. Realty 
Company had title to the Atlantic Building.” 
(Rec. 209) 

The contract was handed to him and all he did 
was to read it and suggested that Mrs. Mc¬ 
Reynolds be made a party to it. He thinks it was 
substantially rewritten as presented. He would 
say he did know who owned the various prop¬ 
erties on January tenth. He knew that some 
were owned by the Investment Company, and 
some by the Bank. They were scattered among 
them. It was necessary to consolidate the proper¬ 
ties. What witness means by consolidated was 
that it was necessary to make adjustments. This 
contract was made between the D. C. Realty Com¬ 
pany, and could just as well have have been made 
between all the parties; but for convenience it 
was made by one and the properties were owned 
by all three. Now the D. C. Realty Company took 
the responsibility of making the contract, and the 
properties that had been agreed upon in this con¬ 
tract were to (R. 209) be passed out, and were 
they to be needed whatever was necessary to be 
done would have to be done by the individual 
company. It was his thought at the time that all 
the properties should be passed by deed to the 
D. C. Realty Company, who in turn would pass 
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them to McReynolds. Then when they chme to 
working them out, it seemed to be better io pass 
the property direct than to go through the re¬ 
quirements of passing double deeds.’’ (R.| 210) 

On January 10, 1929, of the properties wliich by 
the agreement were to be conveyed or transferred by 
the D. C. Realty Co. to McReynolds, the testimony 
discloses that the Merchants Bank and Trusi Com- 

I 

pany was the owner of lots 24 and 822 in square 402, 
known as 1009 Ninth Street, Northwest, Washington, 
D. C.; the two farms in Fauquier County, Virginia, and 
the two Frazer notes aggregating $125,000.00^ The 
Merchants Bank Investment Company was the owner 
of Our Home Life Building in Louisville, Kentucky; 
the Stoneleigh Garage at 1630 L Street, N. W., Wash¬ 
ington, D. C., and two lots on Half Street, Southwest, 
known as lots 18 and 19 in square 632. The D. C. 
Realty Company held the title to the Atlantic Building, 
lot 823 in square 377, subject to a trust of $200,Q00.00, 
for the Merchants Bank Investment Company. 

For the purpose of consummating the contract, the 
Merchants Bank and Trust Company made a loan of 
$100,000.00 to McReynolds, secured by second c^eed of 
trust junior to a $200,000.00 trust on the Atlantic 
Building, the loan of $50,000.00 to McReynolds, col- 
lateraled by the Frazer notes called for in th.fi con¬ 
tract; and the provisions of the contract in respect 
to the other properties were consummated by con¬ 
veyances. For the loan of $50,000.00, McReynolds 
executed his note for that amount, collateralbd by 
the Frazer notes, and this note every sixty days, ac¬ 
cording to McReynolds’ testimony (Rec. 161), he re¬ 
newed from time to time, paying the interest thfereon, 
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and sometimes including the interest on the face of 
the renewal, until having executed the note of July 2, 
1930, in the sum of $50,737.21, payable the first day of 
August, he made no further payments thereon, as he 
says, upon the advice of counsel. 

It will be observed that in the contract the D. C. 
Realty Company under clause two agrees “to convey 
or cause to be conveyed unto the said Joseph Mc- 
Reynolds by appropriate deed with special warranty, 
all those parcels of land situate in the District of 
Columbia, with improvements thereon,” etc. 

It must be apparent to the court that, as was testi¬ 
fied to by Mr. Rafferty, the ownership of the various 
properties so to be conveyed or caused to be conveyed 
to McReynolds (and of which fact McReynolds was 
fully advised before the agreement was signed), be¬ 
ing in different corporations, a transfer of the proper¬ 
ties from the several owning corporations for the 
purpose of consummating the contract w^as absolutely 
necessary. These properties stood upon the books of 
these owning corporations as part of their assets and 
could not be disposed of except for the value thereof, 
and so it became necessary for an adjustment among 
the corporations themselves, and for the purposes of 
the transfer, that there should be conveyances upon 
proper considerations; and when the Merchants Bank 
and Trust Company sold and transferred the Frazer 
notes for $125,000.00 to the Merchants Bank Invest¬ 
ment Company, so that they could be turned over to 
McReynolds by the D. C. Realty Company under its 
contract, what vras then done was done for the pur¬ 
pose of enabling the D. C. Realty Company to carry 
out its contract and transfer the notes. 
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The same method was necessary in respect to the 
property on Ninth Street, for which there wa^ a con¬ 
sideration of $8400.00 received by the Merchants Bank 
and Trust Company from the Investment Company, 
and the farms which were owned by the Merchants 
Bank and Trust Company and which the D. C. Realty 
Company had agreed to convey or cause to be con¬ 
veyed, were conveyed to McReynolds. The necessity 
for this is tersely expressed in the testimony of Mr. 
Drury when he says: “They (the Frazer notes) were 
sold for the purpose of getting them into one poncern 
so as to transfer them to McReynolds.’’ (R<^c. 173) 
“They were sold by the bank and transferred to the 
Finance Corporation. Something had to be done in 
order to get the record straight in the matter. It was 
a matter of bookkeeping . It had to be done.’l (Rec. 
173.) | 

We ask what was the Merchants Bank anti Trust 
Company to do with the Frazer notes and th!e Ninth 
Street properties which were carried on their j^ooks at 
cost? McReynolds knew that the Bank owned them. 
Was the Bank to turn them over to the Investment 
Company or to the Realty Company without considera¬ 
tion? It was the Bank’s property. It had to account 
for them on its books as part of its assets; and why 
should it have transferred them to the Investment 
Company or the D. C. Realty Company or McReynolds 
without being paid for them? Neither the Invest¬ 
ment Company, the D. C. Realty Company, nor Mc¬ 
Reynolds could have compelled the Bank tq deliver 
the Frazer notes or the Ninth Street property. It 
was under no contract to do so and when it did trans¬ 
fer upon a proper consideration the notes and the 
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Ninth Street property, so that the contract could be 
carried out, McReynolds thereby got everything that 
he had contracted to receive. So that the sale and the 
transfers from the Merchants Bank and Trust Com¬ 
pany were made for the very purpose of enabling him 
to get what he had contracted to obtain under his con¬ 
tract with the D. C. Realty Company. 

If the Merchants Bank and Trust Company, being 
the owner of the Frazer notes and a portion of the 
properties which the D. C. Realty Company had en¬ 
tered into a contract with McReynolds to transfer 
and convey to him, had refused to sell or transfer the 
notes and such real properties to the Investment Com¬ 
pany for the purpose of being turned over by that 
company in consummation of the D. C. Realty Com¬ 
pany’s contract to McReynolds, the D. C. Realty Com¬ 
pany would have been unable to carry out its contract 
with McReynolds. 

The Merchants Bank and Trust Company was not 
under contract to sell to the plaintiffs any of its prop¬ 
erty. That was the contract of the D. C. Realty Com¬ 
pany. 

Notwithstanding that the Merchants Bank and Trust 
Company was the agent for both parties, it was under 
no contract or obligation to sell and transfer any of 
its individual property or assets to the plaintiff. Nor 
under the agreement did the plaintiffs, as was con¬ 
tended by plaintiffs, in the court below, and on which 
theory the decree below apparently is based, acquire 
any equitable interest or rights in the property or 
assets of the Merchants Bank and Trust Company. 
Whilst the D. C. Realty Company had contracted to 
convey or cause to be conveyed property which be¬ 
longed to the Merchants Bank and Trust Company, so 
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far as the rights or obligations of the parties created 
under the agreement was concerned, the Merchants 
Bank and Trust Company could have refused). to sell 
and convey to any of them and could have sold and 
transferred to others without liability to eitjher the 
plaintiff, the Investment Company or the Realty Com- 
pany. 

Then on what theory of law is it to be held account¬ 
able to the plaintiffs for the proceeds derived from 
the sale of its individual assets. What it did feell w^as 
not the property of the Investment Company, the D. C. 
Realty Company, or the plaintiffs. j 

In this connection, how can the claim be made and 
how could the court hold that on January 10, 1929, the 
Frazer notes were worthless when the evidence shows. 
and the court below, finds, that the Merchants Bank 
Investment Company paid to the Merchants Bank and 
Trust Company $125,000.00, in purchase of suci notes; 
that the Merchants Bank and Trust Company actually 
received the $125,000.00, and that McReynolds is en¬ 
titled to the proceeds of the sale. 

The finding and conclusion of the court below, and 
the decree appealed therefrom, is based on the fact 
that at the time of the contract or within a sh^rt time 
thereafter, $125,000.00 was realized on the ncltes. If 
they were made worthless by McReynolds’ refusal or 
inability to properly protect his interests, is that evi¬ 
dence of the fact that they were worthless and of no 
value on the tenth day of January, 1929, in face of 
the fact that they were actually sold for $125,000.00? 
And is not the purchase and payment of $1^5,000.00 
by the Bank Investment Company evidence of the good 
faith and sincerity of Drury in his statement that he 
thought the notes were good? 
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From the record it appears that the interest upon 
the Frazer notes had been regularly paid until Octo¬ 
ber 26, 1928, when it was not paid. Did one default in 
the payment of the interest, make them worthless?— 
especially so when as Mrs. Frazer testified, she asked 
for a few days indulgence as she had a prospective 
customer for the building and that the interest could 
be adjusted then. 

As to the Alleged Representations by Drury to Mc- 
Reynolds in Relation to the Frazer Notes. 

From one aspect of this case and in the light of the 

court’s findings of fact, it may perhaps be material to 

consider the testimony of McReynolds for the purpose 

of concluding whether his story rings true. If the 

testimony of McRevnolds is to be believed, he was an 

unsophisticated lamb, with very little experience in 

business affairs, and yet we find from the testimony of 

Shaffer, his real estate agent (Rec. 126) that he had 

sold to him five apartment houses: The Harrowgate, 

the Windemere, the Flagler, the Guthridge and the 

Lombardy, about a year prior to January, 1929; that 

McReynolds was quite an extensive operator in real 

estate and especially in apartment houses; seemed to 

be verv successful and verv active. From McRevnolds’ 
•/ «/ * 

tostimon^ (Rec. 140), it appears that at the time of 
the transaction complained of, he was between 56 and 
57 years of age, having been out of business for ap¬ 
proximately eighteen months; that he had bought and 
sold real estate and had been engaged in the real estate 
business for about five years, and during those five 
years he had acquired possibly seven or eight apart¬ 
ment houses; that he got five apartment houses from 
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Mr. Rheem, and also had a small building bn 12th 
Street, and for a few days had an equity in a building 
on Eye Street; that during this period (Rec. (L41), he 
bought a lot at 14th and R Streets, and put a ttore on 
it. A little later he got some ground on Kansas Ave¬ 
nue and Upshur Street and had a service station there. 

Notwithstanding that Shaffer testified (R^c. 126) 
that he had sold five apartment houses to McReynolds, 
McReynolds in testifying in relation to thes0 apart¬ 
ment houses says (Rec. 140) that: “He did not buy 
the apartment houses at all. He did not tirade for 
them. Mr. Rheem turned them over to him and he 
did not put up a penny on them. He did not bify them. 
He did not have any financial interest in theifa. You 
might say that Rheem made him a present of them. He 
held them for a little while, got them in pretty fair 
repair, and finally they were foreclosed. He took 
them from Rheem and Ho war. 

And yet we find McReynolds, at the time of this 
transaction, exploiting and advertising himself and 
his real estate holdings under the name of ‘^Joseph 
McReynolds Properties”, with a main office jat 1000 
Upshur Street, Northwest, as appears by his fetter of 
January 24, 1929, at page 210 of the record, thb letter¬ 
head being as follows: 

i 

I 

“Joseph McReynolds Properties 

Main Office: 1000 Upshur Street, N. W., 

Washington, D. C. 

The McReynolds, 18th & G Sts. N. W.; The 
Flagler, 736 22d Street N. W.; The Gujthridge, 
2115 F St. N. W.; The Lombardy, 2Q19 Eye 
St. N. W.; The Harrowgate, 1833 N. Ave., 
N. W.; The Windemere, 1826 N. H. Ave. N. W.” 
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McReynolds testified (Rec. 143): “He did not de¬ 
mand a loan on the Atlantic Building, secured by a 
second trust. That was the proposition that was 
brought to him. He did not make any demand for the 
loan of $50,000.00, secured by collateral of the Frazer 
notes. The proposition that was brought to him by 
Shaffer covered all those things/’ 

Yet, in his letter of January seventh (Rec. 228) he 
says that he will make the exchange, “providing that 
the Merchants Bank and Trust Company will loan 
$ 85 , 000 . 00 , second trust on the Atlantic Building hack 
of the $200,000.00 trust which is now on the property, 
to run two years, and $ 85 , 000.00 on the second trust of 
$ 125 , 000 . 00 , which trust is on the Cambridge Apart¬ 
ment, and this loan is to run for two years. 77 

Shaffer, the agent, testifies (Rec. 127) that Mc- 
Reynolds held out for cash right from the start. “He 
had to have his cash right from the time he started 
the deal.” 

And McReynolds testifies (Rec. 143): “He knew 
he was borrowing $50,000.00 to be collateraled with 
these notes. He did not know the $ 50 , 000.00 was com- 
ing from the hank, although he gave his note to the 
hank for it. He did not know that the bank had the 
Frazer notes. He did not demand that the notes be 
delivered to him because he did not have any right to 
do so, because there was a loan on them and they were 
holding them as collateral/’ 

As will be seen, when the contract was finally agreed 
on, there was a loan of $100,000.00, instead of 
$85,000.00, secured by second trust on the Atlantic 
Building, and a loan of $50,000.00, instead of $85,000.00, 
collateraled by the $125,000.00 notes, a total cash ad- 
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vanee to McReynolds of $150,000.00, instead of the 
$170,000.00 demanded. 

In paragraph 14 of the amended bill, the plaintiffs 
allege (Rec. 41): ‘ 4 That they had no knowledge that 
said Frazer notes were worthless and of no vajue until 
long after the transfer of said McReynolds Apartment 
to the D. C. Realty Company.” And yet jin their 
original bill in paragraph 11, they allege unfter oath 
(Rec. 8): 1 ‘And the plaintiffs aver that shortly after 
accepting said notes they learned the same tote worth¬ 
less and of no value.” 

Mr. Rafferty (Rec. 110 and 208) and Mr. Ltacnichol 
(Rec. 195) both testified that the contracts as briginal- 
iy prepared had to be rewritten because Mrs. Mc¬ 
Reynolds was not a party thereto and explained the 
reasons for such rewriting. 

McReynolds on cross-examination (Rec. Ij56) was 
asked whether Rafferty did not give as a reason for 
the rewriting that McReynolds’ wife was to be made a 
party because the various pieces of property to be 
conveyed were held in different ownerships and that 
he did not want to go to the trouble of assembling 
and making those conveyances and then witness or his 
wife refuse to join in the contract for the conveyance 
of the McReynolds Apartment. To this McReynolds 
replied: ‘ 4 There is only one contract that I know any¬ 
thing about.” Pressed for an answer whether Raf¬ 
ferty didn’t tell him that, he replied: “I dofi’t know 
as he did. I suppose my wife had to sign the con¬ 
tract.” Further pressed for a yes or no answer, he 
replied: “No.” And in this denial he is absolutely 
and positively contradicted in detail. 

McReynolds further testified that he wept (Rec. 
156) “to see Drury a day or two prior to the signing 
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of the contract. He went to Drury to ask him about 
these notes, because he was the President of the bank 
and witness supposed that was the right place to go 
to get information. Witness supposed Drury would 
know all about them. He was one of the parties to 
this deal.' Nobody told witness that Drury knew any¬ 
thing about the notes. Nobody told him that the bank 
was a party to the deal. Witness did not go to any 
other bank because he did not think it was necessary.’’ 

How can this testimony be conciliated with his letter 
of January 7, 1929, in which he refers to a “transfer 
of the properties between the Merchants Bank and 
Trust Company and the writer and the testimony of 
Mr. Rafferty and Mr. Macnichol, and the very fact that 
he went to Drury as the President of the Merchants 
Bank and Trust Company. 

Is McReynolds’ story reasonable? Can it be be¬ 
lieved that at his age, with his experience in dealing 
in real estate, the owner of seven or eight large apart¬ 
ment houses, the operator of a large automobile busi¬ 
ness and service station, that he would, in a transac¬ 
tion of this character and amount, agree to accept 
$125,000 of second trust notes in part payment of the 
property which he was transferring, without making 
any investigation as to the value of the real estate 
upon which they were secured, or the probability of 
their being well secured and paid, and accept and act 
solely on the word of Drury. 

He says (Rec. 135) that at the time he went into this 
contract he had not been advised by Drury or any of¬ 
ficer of the Merchants Bank and Trust Company, or of 
the Merchants Bank Investment Company, or officer of 
the D. C. Realty Company, as to who owned the prop- 
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erties “and who owed the notes of Elizabeth Van R. 
Frazer for $125,000.00, ’ ’ although Rafferty (Rec. 207) 
testified that he explained it to him “as specifically as 
it was possible to state .’ 9 Again he testifies that he 
“went to see Mr. Drury about these notes” ht a time 
in respect to which he pretends to be hazy, ^nd that 
Drury represented that he knew Mrs. Frazer ii). a social 
and business way and that she was perfectly able to 
take care of any of her responsibilities or obligations; 
that Drury told him that to show him what they thought 
about it, they would loan him $50,000.00 on the Frazer 
notes. Whilst this testimony is apparently offered to 
sustain the allegation in the twentieth paragraph of 
the bill that the offer to loan $50,000.00 wasj part of 
the scheme to defraud McReynolds and satisfy him as 
to the value of the Frazer notes, this theory is not 
substantiated and his testimony is contradicted be¬ 
cause, as a fact, McReynolds had demanded in his 
letter of January seventh, that the Merchants Bank 
and Trust Company loan him $ 85 , 000.00 on the 
$ 125 , 000.00 second trust notes. 

McReynolds further testified (Rec. 134) th^t Drury 
did not mention the name of Haynes nor suggest to 
him about making an independent investigation of the 
property. He did not make an independent investiga¬ 
tion because “he knew Mr. Drurv for a long wjhile and 
knew his reputation.” (Rec. 134) 

He would have the Court believe that in th^ matter 
of accepting the $125,000.00 in notes in part payment, 
he simply, without any more ado, accepted pDrury’s 
alleged representation; that he made no investigation 
in relation to the real estate upon which the notes were 
secured, but relied entirely for the payment of the 
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notes upon the personal responsibility of the maker. 
Compare his representations as to the value of the 
Cambridge Apartment discussed hereinafter. 

On cross-examination, McReynolds says that he 
went to see Drury a few days after he talked to 
Shaffer. It was during banking hours, and nobody 
was with him. He does not remember the time, 
‘‘whether it was morning, mid-day, or afternoon.’’ He 
cannot tell how long it was before the contract was 
signed. It was between the time the contract was 
brought to him, and the time it was closed. The con¬ 
tract was closed two or three days after he talked to 
Drury (Rec. 142). 

Pressed on this question he said, “It was between 
the time that! he got the proposition and the time the 
contract was closed. ,, Just what day of the month it 
was, or what time of the day it was, he was unable to 
say. He cannot remember that. He was giving the 
time to the best of his knowledge. He did not know 
he was going to come into court and have to recall the 
time. He further says that after he had seen Drury, 
that he did not do anything with respect to the proper¬ 
ties which he was to take over. He did not examine 
the Atlantic Building, nor the Stoneleigh Court garage, 
although he knew both of those buildings. He did not 
look at 1009 Ninth Street, nor the two farms in Vir¬ 
ginia, although he happened to have an acquaintance 
who used to own those farms, and he got information 
in respect to ithem from him. As to whether he had 
looked into the Louisville Office Building, he replied 
that he “forgets just how these farms and the Louis¬ 
ville Office Building were figured out as to value.” 
(Rec. 142) When asked (Rec. 143) “when was it, if 
you say a couple of days after your interview with Mr. 
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Drury, that you signed the contract,” he answered, 
“some time between the date that I got the proposition 
and the date the contract was signed, I suppose.” He 
says he was in the Bank possibly an hour at the time 
of the signing of the contract. Does not recall prhether 
anybody went to the Bank with him. He dpes not 
know how long prior to the signing of the contract he 
knew Mr. Drury personally. It was quite son^e time. 
Does not know when he first met him. Drury’ 
and witness were good friends. He had had 
transactions with Drury, prior to this interviejw. He 
had an account in the Bank at one time. He dtes not 
recall any direct business with him. Drury psed to 
deal at his place when he had a carriage and wagon 
shop. Does not remember that he had any contact 
with him between the time he went out of the carriage 
business and the time of the conversation just prior to 
the signing of the contract. He has been out of the 
carriage and wagon business for about ten yeaij-s. He 
was not introduced to Drury by Mr. Shaffer, on the 
day that they met to sign the contract, because fie had 
met him along time before that, although he d^)es not 
know how many years. 

As against this we have the testimony of 
(Bee. 195) who testified that while waiting 1 
contract rewritten, they sat around and chatted; that 
he mentioned to McReynolds “that they had k hard 
time to raise that much cash;” that the bank did not 
want to let him put that much cash into the deal. They 
spoke of Mr. McReynolds 9 knowledge of the Cambridge 
Apartment House or its value. He told Mr. ^Rey¬ 
nolds he thought he had made a good deal, but they 
had a hard time to get the money for the bank to ad¬ 
vance it. They spoke of the building in a general way 


Macnichol 
3 have the 


> brother 
business 



44 


and he gathered that Mr McReynolds was more 
familiar with the building than he was. He (Mc¬ 
Reynolds) said he was satisfied that the Cambridge 
Apartment House was all right. McReynolds was 
satisfied with the building as to its value. They talked 
about the value of the different properties. The at¬ 
tention of the witness being called to a statement in 
an affidavit which he had signed, to the effect that 
during the course of his conversation with McReynolds, 
McReynolds stated to the witness that he believed the 
property had ample security for the note of $125,000.00, 
and the first trust of $200,000.00, and was asked if 
that was true, to which he replied, ‘‘Yes, sir.” He 
was then asked if he had not discussed the notes with 
McReynolds and witness explained that the notes were 
covered by a second mortgage, and that McReynolds 
seemed perfectly satisfied with the building with that 
amount of trust on it. He was asked if he did not dis¬ 
cuss the notes with McReynolds and he said that if 
that was discussing it, he did. (Rec. 200) 

Called by plaintiff, Elizabeth Van R. Frazer testi¬ 
fied (Rec. 121) that she was the owner of the Cam¬ 
bridge Apartment House in December, 1928. When 
interest on the $125,000.00 notes became due in October, 
1928, she did not pay them on that date, but asked 
Mr. Boone to tell the bank officials that there was a 
prospective purchaser to whom she hoped to be able 
to sell the Cambridge, and that the interest could be 
adjusted then. Asked them to wait a few days. Did 
not pay the interest when it became due on October 
26, 1928. Had a conversation with Mr. Drury in No¬ 
vember or December with reference to her liability on 
the $125,000.00 notes. “The prospective purchaser 
for the property was interested, but before he did any- 
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thing definite, he asked witness to see Mr. Drury” 
(Rec. 122) to learn what would be his attitude in re¬ 
gard to the second trust in respect to making some 
agreement with the purchaser to extend it, but witness 
wanted to sell because she had had an appaling finan¬ 
cial catastrophe and could not curtail, much lfess take 
up the note when it became due in April. Shej had to 
sell it to somebody who could do better than she could. 
This conversation was about the middle of November, 
1928. Saw Mr. Drury twice, possible three times. 
Does not remember the third time. The adjustment of 
the sale of the property to Doctor von Rosen was as 
of December 15, 1928. That when the purchase was 
finally concluded and the adjustment came due, witness 
was about $3500.00 short of being able to pay the ad¬ 
justments, and asked Mr. Drury if he would fee good 
enough to lend her the money so that she could make 
the settlement. By adjustment she means she! had to 
pay a certain amount. There was interest duq on the 
second trust notes on the Cambridge, and she jdid not 
have quite enough and borrowed $3500.00 bnd ap¬ 
plied it to that purchase. All she remembers about 
that was that the $3500.00 was credited on the Interest 

she owed. At this time the interest due October 26th, 

1 

amounted to $3750.00, and the interest from tfeat time 
to the middle of December amounted to $1250.00. Does 
not know how much of her own money she used for the 
payment of interest. When she told Drury fiat she 
had had this appalling financial catastrophe, he was 
awfully kind and sympathetic. Read a lectur£ about* 
women trying to manage their own affairs, bbt said 
he would see the man and talk with him and see if 
something could not be done and he would do feis best 
to try and adjust the situation. (Rec. 122) 
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The second conversation with Drury was after he 
had seen the man who was thinking of buying the 
Cambridge and they had come to some sort of ten¬ 
tative agreement, because the man did buy it. When 
asked if she had at that time enough money to meet 
her obligations in the usual course of business, she 
replied that she had enough to pay her current living 
needs but did not have enough conveniently to do all 
that; that she had to borrow and had been paying it 
back a little at a time. She has curtailed the $3500.00 
note down to $1450.00. She made an arrangement to 
sell the Cambridge Apartment House to Doctor von 
Rosen and for the purpose of her adjustment and be¬ 
cause she had not paid the interest, she found it 
necessary to borrow the $3500.00. They loaned it to 
her on her own note without any security on Decem¬ 
ber 15, 1928 (Rec. 123). 

Peter A. Drury testified that he does not recall 
meeting McReynolds prior to January 10, 1929. He 
had known of him and his family for the last thirty- 
five or forty years but personally has no recollection 
of meeting him before. He recalls the circumstances 
attending the signing of the contract. To the best of 
his knowledge he had not met McReynolds personally 
prior to that time. McReynolds asked him what he 
thought of the notes. He told McReynolds that at the 
time they traded for the notes with Porter and Pick- 
ford, Porter had told him that he could get all the in¬ 
formation he wanted about Mrs. Frazer from Harry 
Havnes, President of the Farmers and Mechanics Bank 
of Georgetown. He told McReynolds that he could in¬ 
vestigate for himself. That he told McReynolds that 
he thought the notes were all right, and McReynolds 
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told him he thought the real estate was sufficient se¬ 
curity in itself. ‘ 1 They discussed it for a while, all in 
the same conversation .’ 9 They were discussijng and 
talking about the building a little while and fitness 
mentioned what he thought of the building, aind Mc- 
Reynolds said, “Yes, I think the building is sufficient 
security.” It was brought about by reason of l)he fact 
that witness had spoken to him of what he thought of 
the building. Witness thought well of the building 
and McReynolds said then that he thought the building 
was sufficient, was all right in itself. His recollection 
was that when he talked with McReynolds, it was about 
what he said he heard from Haynes. Haynes had 
told him that Mrs. Frazer was entirely responsible at 
the time we took these notes, and witness repeated the 
same thing to Mr. McReynolds. When witness told 
McReynolds he could make his own investigation, he 
does not recall that McReynolds answered at alii (Rec. 

166) i 

The original contract was prepared by Mr. Meany, 
and Rafferty found fault with it and prepared another 
contract. At the time it was executed McReynolds 
was in the office about an hour or so. He hac} never 
had any transaction with McReynolds in tHe dis¬ 
counting by the bank of the promissory notes made by 
Hoover and Zook. He had never met McReynblds or 
Zook in connection with that loan; not once. It was 
handled by other officers of the bank. (Rec. 16^) He 
denied that he had ever told McReynolds that there 
would be some adjustment about the $50,000.0t) note. 
There was never any such thing. McReynolds owed 
that much money and witness never thought of such 
a thing . McReynolds never mentioned it to hin\. Me- 



48 


Reynolds never complained once to witness that he had 
been over-reached in any manner or defrauded in a 
negotiation of those $125 f 000.00 notes to him . 

In respect to the letter of November 2, 1929, Drury 
testified that he dictated the letter but at that time he 
was not President of the bank. He had been asked to 
dictate a letter for McReynolds with reference to 
promises he had been making the President of the 
Bank for some time, and this was the letter. Mc¬ 
Reynolds was sitting right by him when he dictated it 
and knew exactly what he was dictating. There was 
nothing said by witness to McReynolds that if he would 
sign this letter witness would arrange to refinance the 
loan on his L Street property. He did promise Mc¬ 
Reynolds that if he got the contract with the Shell 
people that witness would endeavor to finance it for 
him. (Rec. 167) 

At that time there was not a word said by McRey¬ 
nolds in respect to his liability on the $50,000.00 note. 
McRevnolds never said to witness that his bank owed 

md 

him $75,000.00 on that deal. 

The witness explains the reasons for his call at Mc¬ 
Reynolds’ Automobile Agency in respect to the re¬ 
newal of the $50,000.00 note, and says (Rec. 167) that 
at that time he did renew the note and thinks he made 
a payment on it at some time. “But there was not 
anything about any compromise or any adjustment. 
Such language was never used.” (Rec. 167.) 

He knew Mrs. Frazer but he could not recall when 
he first knew her. He did not know much about her 
until she sold the apartment to von Rosen. To his 
knowledge that was about the first time he met her. 
She said she wanted to make a sale or a trade with 
von Rosen. , It was with reference “to an adjustment 
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of the interest, as I recall it.” She wanted to know 
if she could borrow some money to pay the interest, 
and gave a note for a certain amount and some cash. 
That is about the way it was settled. He loaned her 
the money. If he had considered her irresponsible, 
he would not have loaned her the money. If they had 
considered these $125,000.00 of notes worthless and 
Mrs. Frazer irresponsible, they would not hav(^ loaned 
McReynolds $50,000.00 on the security of them. (Rec. 
168) 

On cross-examination he testified that his recollec¬ 
tion is that Shaffer introduced McReynolds to him 
when he came to the bank to sign the contract. lie had 
never had any conversation with McReynolds prior to 
that time. 

To his knowledge he did not have any conversation 
with McReynolds two or three days prior to the sign¬ 
ing of the contract. McReynolds said nothing to him 
when he was introduced except the usual salutation. 
That was the time McReynolds asked him about the 
notes. Witness told him he thought they weite good. 
It was in this conversation that witness told ^McRey- 
nolds that he had inquired of Harry V. Haynes about 
Mrs. Frazer’s financial condition. That was the same 
day the contract was signed, as witness recalls. It 
was before the second contract. The original Contract 
never was signed. He can’t tell whether it Was an 
hour, half hour, ten minutes or five minutes before it 
was signed. The only information he had in j regard 
to Mrs. Frazer’s situation was what he obtained from 
Haynes. (Rec. 168) He dd not make any more 
definite inquiry as to her worth or what property 
she owned because he must say that he always had 
confidence in the building itself. (Rec. 169) They 
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were satisfied that the building was sufficient security 
and it did not matter very much if Mrs. Frazer was 
worth anything much. And if she was, it was just that 
much other security. Thev examined the building; 
went through it; had no appraisers except them¬ 
selves. (Rec. 169) The only information he had in 
respect to Mrs. Frazer’s financial condition was what 
he acquired from Haynes in June, 1926, when he pur¬ 
chased the notes, and it was that information and that 
only which he communicated to McRevnolds. He did 
not tell McRevnolds on January tenth, when the con- 

w v 7 

tract was signed and when he had this conversation 
with him, that Mrs. Frazer did not pay the interest on 
October 26, 1928. He did not know it. He does not 
know that he knew at the time that the interest was 
not paid on that date. He could not keep every item 
in his mind where millions of dollars are to be taken 
care of. He did not tell McRevnolds that in December, 
1928, he had loaned Mrs. Frazer $3500.00 on her un¬ 
secured note to help her pay the interest to date. He 
did not tell him because he considered she was good 
for the note on January 10, 1929, when she had made 
default of interest in October, 1928 (Rec. 170). There 
are plenty of people that still are good and whose as¬ 
sets are tied up and cannot he realized upon as quickly 
as they want them . 

He does not recall that Mrs. Frazer told him in No¬ 
vember and December that she had suffered a severe 
financial loss and was unable to take care of the note 
at maturity or pay interest thereon when due. She 
may have told him this; he wouldn’t say she didn’t; 
he doesn’t recall. The only time he remembers dis¬ 
cussing the matter with her was when she was selling 
the apartment to Von Rosen. She might have come 
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into the bank, but it is a matter which witnes^ cannot 
quite think of. He does not recall her coming ill except 
when she was trying to sell to Von Rosen. (Rec. 170) 
She told him that she was trading the Cambridge for 
some other property; he cannot recall the vali}e of the 
property. It was not very much of his affaitr at the 
time she talked about the property. He cannot re¬ 
call that now. His recollection is that Mrs. Frazer 
borrowed the money to pay the interest at about the 
time of the transaction made with Von RoseR (Rec. 
170) Again asked with respect to the tim<} of the 
conversation with McReynolds and whether he had 
made the statements to him prior to the date of the 
execution of the contract, he replied: “No. fhe day 
the contract ivas signed was the day that I talked with 
McReynolds . That is my recollection of it.’\ (Rec. 
171.) 

His attention being called to the statement in his 
answer that he told McReynolds he could make his in¬ 
dependent investigation concerning Mrs. Frazer’s 
worth and her ability to pay her obligations, he said 
that he did so advise him before the contract was 
signed. 

His attention being called to allegations in| his an¬ 
swer to the effect that McReynolds stated |he was 
satisfied that the Cambridge Apartment Hoiise was 
well worth a sufficient amount of money to cover the 
second trust irrespective of the financial condition of 
Mrs. Frazer, and being asked if that was true, he said, 
“Yes, sir. He thought the building was all right.” 
When asked if he did not know it was true that Mc¬ 
Reynolds never discussed that question with hi}n at all, 
he replied, “No; I don’t know it. I know it jvas dis¬ 
cussed with me.” (Rec. 171). 
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Were the Frazer Notes Worthless? 

Under the agreement of January 10, 1929, the D. C. 
Realty Corporation was to deliver to McRevnolds the 
$125,000.00 notes due April 29, 1929, secured by a sec¬ 
ond deed of trust, lots 1411 and 1811 in square 106, and 
otherwise known as 92119th Street (Cambridge Apart¬ 
ment), subject to a first deed of trust in the sum of 
$200,000.00 (Rec. 108). As heretofore suggested, it is 
inconceivable and unreasonable to assume that Mc- 
Reynolds, an experienced real estate operator, would 
accept the $125,000.00 second trust notes, subject to a 
$200,000.00 first mortgage, without investigating the 
real estate upon which they were secured and satisfv- 
ing himself that the securitv was sufficient. lie savs 
he did not, but relied on the responsibility of the maker 
solely. Is that true? 

That McRevnolds anticipated that he might find it 
necessarv to foreclose the second trust securing the 
Frazer notes is emphatically evidenced by his letter 
of January 7, 1929, in which after requiring that the 
Merchants Bank and Trust Company make him a 
loan of $85,000.00 secured by a second trust on the 
Atlantic Building, “back of the $200,000.00 trust which 
is now on the property to run two years, and § 85 , 000.00 
on the second trust of § 125 , 000 . 00 , which trust is on 
the Cambridge Apartments, and this loan is to run for 
two years,” he provides that “it is understood that 
should the said § 125 , 000.00 not be paid at the expira¬ 
tion (Maturity), and I should be forced to foreclose, 
the note of S 125 , 000.00 would be extended to run for 
the unexpired time of two years, and further, that the 
above loans are to be made without cost or expense 
to the writer. I shall expect an answer tomorrow 
January 8th” 
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That he expressed himself as satisfied -that the 
Cambridge Apartment was good security j for the 
$200,000.00 first and the $125,000.00 second jrusts, is 
testified to by Macnichol (Rec. 195) and Drijry (Rec. 
165). If he did not think that it was good ! security, 
why was he providing for the event of a foreclosure 
and a continuance of the security. If he whs antici¬ 
pating that the loan would be actually paid or that 
the maker of the notes would liquidate theija at ma¬ 
turity, or was responsible to so liquidate tljem, why 
was he anticipating and making provisions for a fore¬ 
closure, and making it a condition of his contract and 
negotiations that the $125,000.00 second mortgage 
notes should be extended in the event that t}iey were 
not paid at maturity and he was forced to foreclose 
and take over the property. The $125,000.00 notes 
became his property on February 1, 1929, when the 
contract was consummated. These notes matured ac¬ 
cording to their terms April 29th, 1929. He Knew that 
these notes would mature within three months after 
he acquired them. He also knew that the firsj: trust of 
$200,000.00 matured April 26, 1929, three days before 
the second trust matured, and from the te^ms pre¬ 
scribed by his letter of January 7th, it must be evident 
that he was anticipating a foreclosure, perhaps under 
the first and actually under the second trust. Other¬ 
wise, why provide for this contingency? And why 
provide for an extension of the second trust) notes if 
in his opinion the property was not worth thfe amount 
of the two trusts? 

From the testimony of L. E. Meany (Rec. 211), the 
Secretary of the D. C. Realty Company, who prepared 
the settlement sheets of the transaction, it appears 
that in January, 1929, McReynolds was pressed for 
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money; that he was so pressed appears from the tes¬ 
timony of Shaffer, his agent, and of Macnichol, both 
of whom testified that the required large sums of 
cash as a condition to making the deal, and that one 
of the difficulties in consummating the contract was 
the raising of sufficient funds to pay it out under the 
agreement. 

Meany testified (Rec. 212) that the semi-annual in¬ 
terest on the first trust on the McReynolds Apart¬ 
ment was overdue in the sum of $18,313.89. The taxes 
for the first half of the fiscal year 1929, which were 
due in September, 1928, in the sum of $6,833.19, were 
overdue. 

When the first trust on the Cambridge Apartments 

matured April 26, 1929, McReynolds was unable to 

refinance that loan, and the property was subsequent- 

lv in June advertised for foreclosure under the first 
* 

trust. 

Rafferty testified (Rec. 204) that about a week or 
ten days prior to the foreclosure sale of the Cam¬ 
bridge Apartment, McReynolds came to his office in the 
Southern Building and said he was desirous of refi¬ 
nancing the property but principally desirous of bor¬ 
rowing the amount of money lie was required to pay the 
National Savings and Trust Company to pay the first 
trust interest and taxes that were in arrears and to 
eliminate the publication that was then running in the 
papers to sell the property. There was about $14,- 
000.00 in arrears as witness recalls. McReynolds’ idea 
was that the Merchants Bank and Trust Company 
would lend him that additional amount so he could 
pay it off. The Bank would not lend him any addi¬ 
tional money. McReynolds came in to see the wit¬ 
ness off and on while the advertisement was running 



and on one occasion they both went to see Mr. Stet¬ 
son. That was before the sale of the Cambridge. They 
asked Stetson if he would renew the $200,00Q.00 notes 
and lie indicated he would but would rather tlley would 
get the money outside, if possible; that the ^ature of 
.the trust which they held was such that they felt that 
they owned $150,000.00 of it, and $50,000.00 of it was 
owned by a client in California. He then Suggested 
that they go over to see Mr. Fleming, at the Union 
Trust Company, and make an application thbre for a 
loan and tell Mr. Fleming that he sent them. jThis they 
did and Mr. McReynolds made the application. Wit¬ 
ness was with him at the time. 

Thereupon, following Mr. Stetson’s suggestion, Mc- 
Reynolds tiled an application for a loan with the Union 
Trust Company, of the District of Columbia, under 
date of June 21, 1929, and in that application repre¬ 
sented the value of the property at $ 400 , 000 .^ 0 . This 
application appears in full at page 174 of the record, 
in relation to which the witness, George E.j Fleming 
(Rec. 174) testified that the body of the application 
is in his handwriting; that McReynolds was! present 
when the application was filled out; that the! name of 
Joseph A. Rafferty at the bottom of the paper was in 
witness’ handwriting, evidently to notify Mr. 
of their decision. The information which he 
the value of the property was from Mr. McReynolds; 
that his Trust Company approved a loan of $1^0,000.00, 
which was not accepted by McReynolds. His impres¬ 
sion was that the bank finally cancelled the loan be¬ 
cause of delay in acceptance. Rafferty’s testimony 
(Rec. 206) as to McReynolds’ furnishing the informa¬ 
tion for the application, is to the same effect). 


Rafferty 
got as to 
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Pending his dealings with Mr. Stetson, McReynolds 
hied an application with Boss & Phelps, the loan cor¬ 
respondents of the John Hancock Mutual Life Insur¬ 
ance Co., for a loan of $165,000.00 on the Cambridge 
Apartment, and on page 192 of the record this appli¬ 
cation is set forth in full. In that application he rep- 
rented the land and building as of the value of 
§ 360 , 000 . 00 . (Rec. 192). And on page 193 of the 
record, as part of McReynolds’ application appears 
the following: 

PURCHASE PRICE: 

"When did you buy the property? 

What did you pay for it ? 

How much of the above price was cash ? 

How much of above price was trade? 

How much have you expended in im¬ 
provements 

PRESENT MORTGAGES: 

Give list of mortgages on property 
scheduled in order of priority. 

Amount $200,000.00 

Pavable bv whom? National Savings and Trust Co. 

When this application was shown to McReynolds and 
his attention was called to the item: “Valuation of the 
owner, buildings, land and buildings, total $360,- 
000.00”, McReynolds testified (Rec. 146): 

“He signed the application in blank but did not 
put any figures on it at all. lie did not authorize 
anybody to put the figures on. He signed the ap¬ 
plication for a loan on the building but did not put 
any figures on it. He accepted the loan. He was 
applying for $160,000.00 or $165,000.00 and he 


March, 1929 
$360,000.00 
$160,000.00 
None 

$25,000.00 



got that amount, secured by a first trust on the 
Cambridge. He signed the application in blank 
because it was the form they had. They gave him 
the application and he signed it. Hq did not 
know who gave it to him, a clerk there in the 
office at Boss & Phelps. He did not sign it in 
Boss & Phelps’ office. He thinks he signed it in 
his office. He does not know whether h ^3 had it a 
long or a short time before signing it. He does 
not know anything about it. He got it \ from the 
office of Boss & Phelps. He thinks it wfis sent to 
him. He forgets hoiv it came to him exactly. But 
he is quite sure he did not go after it.” 

His former testimony to the effect that he took it to 
his office when he got it was recalled to him and he 
answered: “Well, you know people making loans 
come around all the time. It is very possible\ that this 
man had it in his pocket and left it with me. It might 
have been mailed to me. I don’t know.” He does 
not know the name of the man who gave it to him. 
In this case it was perfectly all right to sign if because 
he was after a loan and that was an application for 
the loan. After he signed the paper he thinks he sent 
it to the office of Boss & Phelps. He does not know 
whether he mailed it or carried it but it wa 

»**»v 

blank. It was sent for the purpose of gettin 
Boss & Phelps knew the amount of the loan witness 
wanted and they filled it in accordingly, he presumes. 
He had talked to this man that had charge of the busi- 

i 

ness of Boss & Phelps. He could not recall his name. 
He talked to him some time prior to the signing of 
the application. He does not know the date on which 
he signed it. 

He was asked if he knew anything about the paper 
and replied that he knew he had the application and he 


s sent in 
g a loan. 
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signed it for a loan of $165,000.00. He does not re¬ 
member whether he sent the application in, carried 
it in, or sent it by a clerk or mailed it. “It was one 
of the three ways but I can’t tell you which it went.” 
The paper was not prepared by Whyland Shaffer un¬ 
der witness’ direction and carried bv Shaffer to Boss 

•✓ 

& Phelps. He does not recall delivering it to Why¬ 
land Shaffer. (Rec. 147.) 

On page 148, McReynolds further testified that he 
does not think he applied to the Merchants Bank and 
Trust Company to assist him in refinancing the prop¬ 
erty. (Cambridge Apartment.) He was asked if he 
didn’t ask Mr. Raffertv and if Mr. Raffertv didn’t go 
with him to see Mr. Stetson to make this arrangement 
so that he, the witness, could retain that property by 
a conveyance from the Mortgage Company which had 
bought it in. Witness replied to the best of his recol¬ 
lection he never went with Rafferty any place (Rec. 
148). 

Rafferty did not accompany him to call on Mr. Stet¬ 
son after the sale of the Cambridge Apartment; but 
he did not go with Rafferty to see Mr. George E. Flem¬ 
ing, of the Union Trust Company, for the purpose 
of refinancing the Cambridge Apartment House (Rec. 
159). 

He further testified (Rec. 159) that he took charge 
of the Cambridge Apartment House at the request of 
Mr. Stetson and repaired it under an arrangement 
that he could have the rents. It was a friendly ar¬ 
rangement he had with Stetson that he could put me¬ 
chanics in there and get the rent out of it. That is all 
he was to get. Stetson conveyed the property to him 
about eight months afterwards in order to sell the 
property and it was sold right away. He had no title 
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while he was repairing it. The property was to be 
traded to a new owner and Stetson deeded it to him 
in order that witness might get the property that ivas 
coming in trade. It ivas just a friendly act of Mr. Stet¬ 
son that witness might get something out of his efforts. 
On pages 159-160 of the record appears the witness 
McReynolds’ detailed version of his dealings with 
Stetson. 

Mr. Frank Stetson, Vice-President and Truit Officer 
of the National Savings and Trust Company, testified 
(Rec. 179) that his Trust Company had made the loan 
of $200,000.00 on the Cambridge Apartment. It was 
made in 1926 and matured April 26, 1929. He learned 
that the second trust on the property was either owned 
by McReynolds or by the Merchants Bank aild Trust 
Company in connection with some contract between 
them. That he communicated with McRevnolas in the 
matter between the maturity of the notes and the day 
of sale; that he had several conversations with Mc- 
Revnolds. He was endeavoring to have Mc^tevnolds 
adjust the default under their first trust throx^gli some 
new arrangement with them or new financing in order 
to protect his interests as a second trust holder. The 
property was sold at auction. He remembers that 
there were present with him Mr. McReynolds, Mr. 
Rafferty and Mr. Hoover, the President of tljie Trust 
Company. Shortly before the actual bidding began, 
he told McRevnolds that he assumed he was there to 
bid on the property, and Mr. McReynolds answered 
that he had concluded not to bid. Mr. Rafferty was 
there with McReynolds. 

Witness bought the property on behalf of Thomas 
H. Pickford for $200,000.00 McReynolds did not bid. 
So far as he recalls, his bid was the only one] There 
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were no real purchasers present. After the property 
was bid in, lie had more than one conversation with 
McReynolds in his office. At some of them Mr. Raf¬ 
ferty was present. He advised McReynolds that in 
view of his large interests in the property, he was 
authorized to give him every opportunity to work out 
his interests in it. This was the real question dis¬ 
cussed at these conversations, trying to devise some 
way by which McReynolds could work the property 
out. He told McRevnolds that neither the bank nor 
he had any interest bevond the amount of the indebt- 
edness and desired to make no profit on the property; 
that they would turn over the property to McReynolds 
at exactly the price which it stood them, which was 
between $200,000.00 and $225,000.00. He entered into 
a contract with McReynolds for a resale of the prop¬ 
erty to him after the foreclosure. Contract bears date 
July 5, 1929, and appears on pages ISO-181 of the 
record. 

This contract acknowledges the receipt of a thou¬ 
sand dollar deposit on account of the purchase price 
in the sum of $225,000.00. On page 1S2 of the record 
appears an agreement marked, “ Memorandum to Mr. 
Joseph McReynolds”, dated July 5, 1929, interpreting 
the meaning of the purchase price mentioned in the 
contract of sale. This memorandum provides for an 
abatement of a portion of the named purchase price. 

The witness further testified that upon the signing 
of the contract of July fifth, the possession of the 
Cambridge Apartment House was delivered to McRey¬ 
nolds, and that the witness received from McReynolds 
at that time a letter setting forth the conditions under 
which he took possession. This appears on page 183 
of the record. 
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Whilst the contract was dated July 5, 1929, |he con¬ 
veyance to McReynolds under this contract was not 
executed or recorded until November 14, 192^, but in 
the meantime (Rec. 184) McReynolds had possession 
of the property, collected the rents, and paid the main¬ 
tenance expenses. 

It will be observed that under the agreement with 
Stetson’s company a first mortgage of $150,OOQ.OO and 
a second mortgage of $50,000.00 was to be placed upon 
the property. This apparently seemed to be unsatis¬ 
factory to McReynolds and pending these negotiations, 
we find McReynolds on November 14, 1929, attempting 
to obtain loans in a larger amount from the Jofyn Han¬ 
cock Insurance Co. 

In addition to the signed statement of McReynolds 
to the Union Trust Company that the value of the 
Cambridge Apartment in 1929, was $400,000.00, and 
to Boss & Phelps, the representative of the Joljn Han¬ 
cock Mutual Life Insurance Co., a short timet there¬ 
after, that its value was $360,000.00, the testimony of 
George R. Linkins (Rec. 213), a real estate expert, is 
to the effect that he is familiar with the Cambridge 
Apartment, having sold the ground to the builder, and 
made him second and third trust loans when the build¬ 
ing was constructed and that he managed it fjor sev¬ 
eral vears. At the time of construction tlierd was a 
first trust of $225,000.00 on the building. He made 
a second trust of $60,000.00, and when the ljuilding 
was completed that amount was not sufficient and they 
made the builder a third trust of $40,000.00. Asked 
as to his opinion of the value of the building ih Janu¬ 
ary, 1929, he explained that when he managed the 
building it rented for something like $55,00f).00 or 
$56,000.00 a year, and kept rented all the time. After 
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the trusts had left his hands, it was rented for about 
$50,000.00, and on that schedule the building was 
worth $325,000.00, and he understood that the rentals 
had been reduced somewhat between that time and 
January, 1929, and on the basis that the schedule of 
rents was $42,000.00, I would say that the building 
was worth $300,000.00. That when the building was 
first built and rented, they considered it worth 
$360,000.00. That an offer in that amount had been 
made for it by Rudolph Behrend. 

Harold E. Doyle (Rec. 215) in the real estate busi¬ 
ness in Washington for thirty-eight years, and a Vice- 
President and General Manager of Thomas J. Fisher 
& Co., with whom he had been associated practically 
during his entire career, after qualifying, stated that 
practically the whole time, 25 or 30 years, he had been 
engaged almost exclusively in the selling, and acting 
as agent, purchasing and appraising and doing a great 
deal of appraisement, practically in all condemnation 
cases, either!for the Government or for the property 
owners, and in the majority of cases as a witness on 
behalf of the Government, and was familiar with 
values of real estate in June, 1929. He was familiar 
with the value of the Cambridge Apartment House as 
of June, 1929 (Rec. 216). He examined the property 
for the purpose of expressing his opinion as to its 
value then. Shown the defendant’s Exhibit No. 4, the 
application signed by Joseph McReynolds to the Union 
Trust Company for a loan of $200,000.00 on the Cam¬ 
bridge Apartment, and his attention being called to a 
memorandum on said application reading, 4 ‘$300,000.00 
very full value. Nice location. Inside, 8-story small 
apartment building, II. E. D.”, he testified that he 
wrote those words on the application at about the time 
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it was filed. They expressed his opinion at tJpat time 
of the value of that property. 

Robert L. McKeever (Rec. 225), at that time in the 
real estate business associated with McKeever & Goss, 
doing a general real estate business, specializing in 
large properties and investment properties, testified 
that he was acquainted with the Cambridge Apartment 
House. He had known it since 1926. Asked for his 
opinion as to the value of the Cambridge Apartment 
in the month of January, 1929, he testified that he had 
gone over it and considered it ivas worth aj pproxi- 
mately $ 300 , 000.00 at that time. 

On cross-examination he testified that he valued it 
on the basis of return and salability. In Jung, 1926, 
the rent was about $50,000.00, and in 1929 it was about 
$43,000.00. ‘Hie had handled the building prior to that 
time and at that time it brought in over $50,000.00. But 
the building had been mismanaged and allowed to run 
down. ’ ’ 

This witness, as well as Mr. Doyle, was subjected to 
a lengthy examination as to the basis upon which they 
fix their values. 

Dr. Rhineholdt von Rosen (Rec. 219) testified that 
during the twenty-eight years in which he has been in 
Washington he has bought some eight or tenj pieces 
of property. He purchased the Cambridge Apart¬ 
ment House from Mrs. Frazer, subject to a firsjt trust 
of $200,000.00 and a second trust of $125,000.(^0. He 
exchanged the equity in 1220 X Street for the equity 
in the Cambridge. The N Street property was sub¬ 
ject to a first trust of $65,000.00, and a second (feed of 
trust of $15,000.00. The X Street property was! worth 
$120,000.00, subject to these trusts, aggregating 
$S0,000.00, and the equity was worth $40,000.00. He 
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traded that property to Mrs. Frazer for the Cam¬ 
bridge subject to the deeds of trust. 

So that on that basis von Rosen bought the Cam¬ 
bridge on the valuation of $365,000.00. That purchase 
was made in the latter part of December of 1928. 

In rebuttal on behalf of the plaintiffs, James J. 
Lampton testified (Rec. 232) that he is familiar with 
the Cambridge Apartment House and sold it some 
vears ago. Asked as to its value in January and June, 
1929, he answered that he did not see it in 1929. He 
saw it prior to 1929. Predicated on what the rents 
were, $43,000.00, he would say it was worth five and 
one-half times that amount, about $256,500.00. The 
fact that the building had eighteen or twentv tenants 
in it in June did not affect the value of the buildings 
in his opinion. The location is such that there ought 
not to be twentv vacancies. 

On cross-examination he testified that the last time 
he saw the building was in 1927 or 192S. He had not 
done any building operations of his own in 1927, 1928, 
1929 or 1930. Did not know the condition of the build¬ 
ing in January, 1929. Had not seen it during 1929 
or since 1929 to go through it. 

Another witness produced by the plaintiffs in re¬ 
buttal on values, Howard M. Etchison (Rec. 233), tes¬ 
tified he built the Cambridge. The building cost him 
about $180,000.00. The land cost him between 
$23,000.00 and $26,000.00. This testimony was ob¬ 
jected to by defendants on the ground that the cost 
in 1923 and 1924 had no bearing on the value in 1929, 
but the objection was overruled and an exception 
noted. In his opinion the value of the building in Sep¬ 
tember, 1929, was about $175,000.00 in the condition it 


was m. 
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On cross-examination he testified that he was in the 
real estate business, engaged in an operation at Third 
and Ingraham Streets at the present time. McRey- 
nolds is interested with him in those operations . Mc- 
Reynolds is the President of the corporation building 
the buildings. Witness is working for them. McRey- 
nolds has been President of the corporation since last 
Friday. 

Witness has been in bankruptcy twice. He is now 

i 

working for a corporation of which Mr. McRe|ynolds 
is the President. His son is in the corporation. That 
is all. He gets one-third of the profits out of the build¬ 
ing, if any are made. He sold the building originally 
to Porter & Pickford; he got $345,000.00 for the apart¬ 
ment house; $225,000.00 first trust; $100,000.00 second 
trust; $20,000.00 cash. 

The plaintiffs also introduced as a witness on their 
behalf one Thomas J. Long (Rec. 229). Witnejss tes¬ 
tified that he v’as connected with the firm of feoss & 
Phelps in September, 1929. Upon being shown the ap¬ 
plication for loan from the John Hancock Insurance 
Company and asked if he had ever seen it, he said he 
had and that when the application w r as given to him, 
there were no figures on it. That it was signed in 
blank by McReynolds, and that he and Shafjfer on 
another blank similar to this figured out the informa- 
tion and had it copied by a young lady in the office of 
Boss & Phelps. He wras employed by Boss & Phelps 
as a salesman. He had an idea of the values jin the 
immediate vicinity of the Cambridge ApartmentJ which 
information he got by being in the real estate business. 

In September, 1929, the Cambridge Apartment wras 
being fixed up. Mr. McReynolds then had it. j That 
v*as the time of this application. Before the ifepairs 
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were made to it, witness would say that the building 
was worth somewhere in the neighborhood of $275,- 
000.00 to $285,000.00. Asked whether the figure, $36,0- 
000.00, appearing in the application, was his opinion 
of the value in September, 1929, or how he arrived at 
it, he answered that at the time they made this ap¬ 
plication for the loan, they placed the value a little 
bit high in order in those days to get a loan, but they 
also had in mind that the property could be turned into 
an office building. It was in a location where there 
was an office building and there was talk of erecting 
other buildings there. (Rec. 230.) 

He was connected with Boss & Phelps’ office, who 
represented the John Hancock Mutual Life Insurance 
Co. He loas acting as the agent of the John Hancock 
Mutual Life Insurance Co. in getting up this schedule, 
for the purpose of applymg to that company for a loan 
on the property. That his attention was called to the 
question in the application: “What did you pay for 
it”, and the answer, “$360,000.00”, and was asked who 
told him it was sold for $360,000.00. He stated, “It 
was Mr. Shaffer, I suppose”. He assumed that Shaffer 
put in the figures of $160,000.00, in answer to the ques¬ 
tion, “How much of above price is cash.” He was 
certifying this application to his company ivith Mr. 
Shaffer. When his attention was called to the ques¬ 
tion, “How much of the above price was trade”, and 
the answer, “None”, he said he could not tell whether 
it was true or not. He was interested in the loan, in 
getting a certain amount of commission that was paid 
by Mr. McReynolds. 

At page 231 of the record, he was asked why he had 
testified that the property was worth only $275,000.00 
to $285,000.00, and after the repairs he fixed the value 
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at $360,000.00. He answered, “Things were improv¬ 
ing in there and probably the building would bp turned 
into an office building.’’ This was one of the reasons 
they fixed the $360,000.00 valuation in the application. 

So that the witness produced by the plaintiff testi¬ 
fied that this building was worth from $275,(>00.00 to 
$285,000.00 before certain repairs were madej upon it 
by McReynolds and after these repairs were!made it 
was of the value of $360,000.00. And according to Mc¬ 
Reynolds ’ testimony, these repairs consisted of clean¬ 
ing up the property, some painting and pape ring, the 
cost of which was a verv small amount. 


Assuming that the Court Below Found the Facts Cor¬ 
rectly, They Do Not as a Matter of Law Support 
the Decree. 

RATIFICATION. 

With the uncertainty respecting the theory ^>n which 
the decree appealed from, is based, we are constrained 
to make the point that McReynolds has not o^ily been 
sruilty of laches, but also has ratified the transaction 
which he claims was originally induced by fraud and 
misrepresentation. Inasmuch as the record is per¬ 
fectly clear that there was not at any time any affirma¬ 
tive act of the exercise of the option of rescihding the 
contract for fraud, it is well, before discusbing the 
acts and conduct of McReynolds after discovery of 
the alleged fraud, to examine the law in the light of 
which the legal effect of these acts and conduct is to 
be determined. The rule is stated and explained in 
cogent language by Judge Sanborn in Wheeler v. Mc¬ 
Neil, 101 Fed. 685, 688, which is a leading case in the 
Federal Courts, and which is cited with approval in 
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many decisions of the Supreme Court. (See Barnette 
v. Wells Fargo National Bank, 270 U. S. 438.) 

Judge Sanborn says: 

“For just and wise reasons, the law gives to 
one who is induced by fraud to make a contract 
the option, upon discovery of the facts constitut¬ 
ing tiie fraud to rescind the contract and restore 
the consideration, or to affirm it and recover the 
damages lie has sustained. But it imposes upon him 
the imperative duty to exercise his option, to re¬ 
lease the party with whom he has contracted, to 
restore any consideration he has received which 
may be restored, and to place the parties as near 
as may be in statu quo immediately upon the dis¬ 
covery of the fraud, if he would rescind or avoid 
his contract. Nor does it permit him to speculate 
upon his option, to lie in ambush for years, until 
changes in the conditions or markets make his 
interest plain, before he makes his choice. Silence, 
delay, acquiescence, or the use or retention of any 
of the fruits of the contract, for any considerable 
length of time after a discovery of the fraud is in 
itself an exercise of the option, and constitutes a 
complete and irrevocable ratification of the trans¬ 
action. Hagan v. Saben, 10 U. S. App. 519, 531, 

53 Fed. 415; Kinne v. Webb, 34 Fed. 55; Stuart v. 
Hayden, 36 U. S. App. 462, 478, 72 Fed. 402, 411; 
McLean v. Clapp, 141 U. S. 429; Grymes v. 
Sanders, 93 U. S. 55, 62. This rule is peculiarly 
applicable to cases of the character here in ques¬ 
tion, where the property in controversy is stocks 
of mining and other like corporations, which are 
speculative in character. Grymes v. Sanders, 93 
U. S. 55, 62; Kinne v. Webb, 12 U. S. App. 137,144, 

54 Fed. 34, 38. The appellant retained all the 
fruits of the contract and pledge he seeks to avoid. 
He held Rucker bound by his retainer for more 
than two years, until the Wood litigation had 
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ended and he had derived all the benefits of the 
contract. He repeatedly promised to pay the 
notes, and obtained forbearance in the enforce¬ 
ment of the notes and the pledge, after he knew 
all the facts which constituted the alleged fraud, 
and he was thereby irrevocably estopped from 
rescinding or avoiding them long before he .pre¬ 
sented his bill. Equity will not relieve jfrom the 
burdens of a contract induced by fraud, a^; the suit 
of a complainant who has acquiesced in it and ac¬ 
cepted its benefits for years after he jhad full 
knowledge of the facts which constituted the 
fraud. The decree below is affirmed.” 

In Andrews et al v. Connolly, et al, 145 Fed., 43, at p. 
46, it is said: 

“While it is true the law gives one, who is in¬ 
duced by fraud to make a contract, the option of 
rescinding it, yet it imposes upon him the duty to 
exercise that option with all convenient speed, 
after his discovery of the fraud. He will not be 
permitted to lie in wait until time anq change 
make his interest plain and then make lqs choice. 
Silence, delay, acquiescence, or the retention of 
the fruits of the agreement for any considerable 
length of time after the discovery of tljie fraud, 
constitute a complete and irrevocable ratification 
of the transaction. Rugan v. Saben, 53 Fed. 415, 
3 C. C. A. 578; Wheeler v. McNeil , 101 Fe|l. 685, 41 
C. C. A. 604. In other words, I do not j;hink the 
defendant should be permitted to retain the bene¬ 
fits and renounce the burdens of his agreement. ’ ’ 

In McLean et al. v. Clapp, 141 U. S. p. 429; at page 
432 it is said of a contract induced by fraud: 

“If the settlement by which the original notes 
were surrendered was made under such circum- 

i 
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stances that McLean had a right to repudiate it, 
it was his duty to do so as soon as advised of all 
the circumstances justifying such repudiation; and 
he also must have repudiated it in toto. The set¬ 
tlement was a new contract between him and 
Clapp, and the law is clear that he cannot take the 
benefits of that contract and repudiate its bur¬ 
dens. ’ 7 

The following facts are clear and positive in the 
record. The, notes secured by the first trust on the 
Cambridge Apartment matured April 26, 1929. The 
Frazer notes, secured by a second trust, matured April 
29, 1929. The Cambridge was sold under the first 
trust on June 19, 1929 (Stetson’s Testimony, page 
179). 

With knowledge of the fact that the Cambridge was 
being advertised for sale, and that it was actually sold 
on June 19, 1929, and as he claims lie discovered that 
the Frazer notes were worthless when they were not 
paid at their maturity (April 29, 1929) McReynolds 
made no complaint to the Merchants Bank and Trust 
Company or to any others, but sought their assistance 
in preventing the sale by raising sufficient money to 
pay the amount in arrears under the first trust, nego¬ 
tiated with Mr. Stetson immediately after the sale for 
the purpose of taking over and financing the Cam¬ 
bridge Apartment, finally took title to it in November, 
1929 (Rec. 186), sold and disposed of it in December, 
1929, and in the sale of it received from Dean certain 
properties in trade, and during this whole period no 
action had been taken by him to repudiate the trans¬ 
action between him and the D. C. Realty Company, 
but on the contrary he was renewing and paying the 
interest on his $50,000.00 note every sixty days when 
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it matured, and so continued until August, 1^30, and 
in November, 1929, wrote his letter and offered, to 
secure the $50,000.00 by a second trust on his L Street 
property (Rec. 138). And it was not until October, 
1930, when the Merchants Bank and Trust Company 
was about to consolidate with the Federal American 
National Bank that he awoke to the realization that 
he had been defrauded and was entitled to an Recount¬ 
ing- i 

The payment of the $50,000.00 loaned by the Mer¬ 
chants Bank and Trust Company to McReyncjlds was 
made in three instalments, as the court finds in its 
18th Finding of Fact, February 6, 1929, $25,000.00; 
March 15, 1929, $15,000.00; March 18, 1929, $10,000.00; 
for each of which loans McReynolds had given at the 
time the money was advanced, his promissqry note 
collateraled by the Frazer notes. On April 11, 1929, 
these three notes were consolidatd into one collateral 
note of $50,000.00, payable on June 7, 1929. | He re¬ 
newed this note for sixty days at every maturity (Rec. 
161). There came a time when he could not jpay the 
interest. He does not remember the date. There was 
a time when he paid something on account of the note. 
When the notes cames due on May 8, 1930, he hdded to 
the note whatever the accumulation of interest was, 
and when the note came due again on May 22dj, he was 
unable to pay the interest and renewed it again for 
principal and interest, which took it up to June 4, 1930. 
Then when it became due he was not able to pay the 
interest and raised it to $50,484.00. On July 2nd,i 1930, 
when it came due again, Witness was unabld to pay 
the interest or any part of the principal, and renewed 
it for $50,737.21, payable the first day of August, 1930. 
(Rec. 158.) | 
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Again we find him on November 2, 1929, in a letter 
to the President of the Merchants Bank and Trust 
Company (Rec. 138) writing that he is 44 about to lease 
and refinance my property known as 1423-5-7-9-1431- 
33 L Street, Northwest, to the above concern. I ex¬ 
pect to complete this transaction in a few days.” And 
he adds: 44 1 also agree to give your bank a second 
mortgage on all of the above property for the amount 
of $50,000.00, to secure my personal loan to your bank. ’' 
If McRevnolds’ claim be true that he had been over- 

* i 

reached and that he was complaining to Drury and 
the bank of that fact, and that they had promised to 
make adjustments, why should he for the period from 
February, 1929, until August, 1930, continually renew 
and at a great many of the maturity payments when 
he was able, pay the interest on the $50,000.00 note, 
and finally i,n November, 1929, promise to secure the 
payment of that note by a second mortgage on his 
property. Why not refuse to renew and notify the 
bank that lie repudiated his liability on the $50,000.00 
note, and refuse to give a mortgage on his property to 
secure it. He was asked (Rec. 157) whether when he 
signed the letter he was sincere in his promise and re¬ 
plied, “I had to be to get this loan through .’ 9 And 
finally, when asked whether it was not a fact that the 
President of the Bank had been repeatedly after him 
with respect to the payment of the $50,000.00 note, as 
also with respect to the payment of the $35,000.00 
which was owing by his brother to the bank, and that 
he had repeatedly promised to arrange that and secure 
it, and that when he did come down to the bank they 
suggested that he put it in writing this time, 4 4 and 
you agreed to it”, McReynolds answered, “Why, Mr. 
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Tobriner, I never promised them that 1 would pay them 
any $ 50 , 000 . 00 .” (Rec. 158.) 

He says that the letter of November second |\vas pre¬ 
pared by Mr. Drury and he signed it. The property 
was witness’ family property and he wanted to get it 
refinanced and had talked to Mr. Drury a number of 
times about refinancing it. He wanted to shve it at 
any cost. Mr. Drury at the next to the last Visit with 
him drafted this letter and told him that if hci were to 
assume the debt of his brother and let the tnist go on 
the property to cover this $50,000.00, that he! thought 
he could get it through this way. Witness had not ar¬ 
ranged to refinance the property when he signed the 
letter. That witness was in a position that l^e had to 
accept almost anything in order to save that 
and he agreed to it and signed the letter. 

The letter from the Shell Eastern Petroleum Prod¬ 
ucts, Inc. (Rec. 139) dated October 30, 1929, proposed 
to take over under lease the property in question, “and 
that we assist you in financing certain obligations now 
existing against the property.” Within two days 

thereafter McRevnolds writes his letter of November 

* I 

second to the Merchants Bank and Trust Company, in 

which he says: “As you can see from the enclosed let¬ 
ter from the Shell Eastern Petroleum Products, Inc., 
1205 Court Square Building, Baltimore, Maryland, I 
am about to lease and refinance my property lj:nown as 
1423-5-7-9-31-33 L Street, Northwest, to the above con¬ 
cern.” He endeavors to make it appear that he was 
forced to sign this letter on the promise of Drury that 
if he would give the security, that Drury thqught he 
could get it through this way. 

Now between October 30, 1929, and November 2, 
1929, so far as this record discloses, there has! been no 


property 
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failure on tlie part of the Shell Company within those 
few days to refuse to accept the lease or to finance his 
obligations as they had agreed to. Why did Mc¬ 
Reynolds finds himself compelled within three days 
after the letter from the Shell Company agreeing to 
assist him in financing the obligations now existing 
against the property, to agree to Drury’s proposition. 

It is obvious that there was not only no act of dis¬ 
affirmance of the contract by McReynolds, but there 
were continuously affirmative acts in reliance on, and 
ratification of, the contract. Of course, mere com¬ 
plaints (even if any are to be found in this record) 
would not be sufficient. 

As said by Mr. Justice Day in Shappirio v. Gold- 
berg, 192 U. S. 232, 242: 


“It is well settled by repeated decisions of this 
Court that where a party desires to rescind upon 
the ground of misrepresentation or fraud, he must, 
upon discovery of the fraud, announce his pur¬ 
pose and adhere to it. If he continues to treat 
the property as his own the right of rescission is 
gone and the party will be held bound by the 
contract.” 

PLAINTIFF’S RIGHT IN EQUITY. 

The plaintiff and his wife entered into a written 
agreement with the defendant, the D. C. Realty Com¬ 
pany, whereby the plaintiff agreed to exchange his 
equity in the McReynolds Apartment for equities in a 
number of other properties to be conveyed to him by 
the D. C. Realty Company and the Frazer note. This 
contract was an entire and indivisible obligation, and 
the items therein cannot be segregated since the con¬ 
sideration passing between the parties was an entire 
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consideration not allocable to any specific item of 
property. 

Now, the plaintiff did not repudiate or seek damages 
in respect to any item covered by the contract other 
than the Frazer notes and the Ninth Street property. 
He has retained and had the advantage of the other 
property passing to him under the contract. fVhat he 
seeks to do in his bill is to affirm the transaction in so 
far as it is advantageous for him to do so, ahd to re¬ 
pudiate it in so far as it is to his advantage \o do so. 

Assuming for the purposes of argument |hat the 
relation of principal and agent existed between the 
plaintiff and the Merchants Bank and Trust Company, 
and that the Merchants Bank and Trust Company was 
derelict in its duty in not disclosing to the plaintiff that 
it was the owner of the Frazer notes, and further that 

i 

it misrepresented the value of the same to the plaintiff 
what are the plaintiff’s rights? 

1. The plaintiff might have repudiated and rescinded 
the entire transaction, getting back the Mcl^eynolds 
Apartment and giving back the equities in the! proper¬ 
ties conveyed to him. 

2. If the property received by the D. C. Realty Com¬ 
pany had been sold to a bona fide purchaser, j and the 
plaintiff could therefore not get back what he had con¬ 
veyed, he could recover in damages such an j amount 
as would compensate him for such loss as he Jiad sus¬ 
tained. 

3. He might have affirmed the whole transaction and 
sought a recovery of any profits resulting to the agent. 

It was apparently on the third theory that t\ie lower 
court made a decree for the plaintiff. But the plaintiff 
is affirming the entire transaction and attempting to 
get back not only the alleged profits resulting to the 
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agents, which the testimony discloses are none, hut to 
get hack the proceeds of a sale of the very property 
which he himself actually got. 

The fundamental principle which governs this case 
is well settled in the Federal courts. That principle 
is that in equity, whatever the form of action or the 
prayer for relief, where a plaintiff seeks to recover 
(whether because of acts of his agent who negotiated 
the contract or from the other party to the contract) 
for concealment of facts, where there was a duty to 
disclose or for misrepresentation, the plaintiff may re¬ 
cover only what he lost, either bv rescission, which 
gives him back what he parted with, or if this is im¬ 
possible, by damages, measured by the difference be¬ 
tween the actual value of what he parted with and 
the actual value of what he got. 

By no twist of the pleadings or claims, by no dis¬ 
claimer or rescission, by no picking out of part of the 
consideration and ignoring the rest, can plaintiff 
change this rule of Equity. 

As to thp case of concealment, the rule is simply 
stated in Rilhourne v. Sunderland, 130 U. S. 505, 517: 

“As to square 115, Kilbourn and Latta before 
their connection with complainants, had made an 
offer for the square which was accepted, and while 
the title was being put in marketable shape, in 
order that the sale might be consummated, their 
agency for complainants was entered upon. Kil¬ 
bourn and Latta’s bargain for the lot was $40,- 
000.00 but there was no agreement, as we have 
said before, that the complainant should have the 
benefit of all defendant’s outstanding contracts, 
and, as they were contented with their purchase, 
it is difficult to see upon what ground they can 
recover here. The relations between the parties 



were such that Gilbert and Latta should have dis¬ 
closed that they were acting as principals ^n this 
sale, but the complainants suffered no pecuniary 
loss for want of such disclosure, since the^ took 
the property at their own price. Their remedy, 
if they were deceived, lay in throwing up the bar¬ 
gain, but they did not do so, and could no; treat 
it, as is well said (3 Mackey 525) ‘as a contract 
fulfilled and as a contract broken.’ ” 

The facts and grounds of decisions are mor^ fully 
explained in the decision below, which was in all re¬ 
spects affirmed on this point. It is there said ( Sender- 
land v. Kilbourne, 3 Mackey 506), at page 515: 

k ‘As to square 115, the first square on which a 

brief, 
nego- 
about 


profit of $25,000.00 was made, the facts, in 
were there: Kilbourn and Latta had been in 
tiation for the purchase of this square for 
two years themselves, and had obtained (in the 
winter, 1 think it was in January or February, 
1872) the refusal from the owners at $40,(^00.00. 
It was a square of ground which belonged to the 
trustees of a public institution. The trustees 
passed a resolution on their minutes recognizing 
the offer and accepting it at $40,000.00. Kilbourn 
& Latta had not closed their contract wheif they 
entered into the arrangement with SundeHand, 
Hillyer and Stewart. But soon after, or it may be 
said simultaneously with making this arrange¬ 
ment with these gentlemen, they completed the 
purchase and they took the money which Sender- 
land and Hillyer had deposited with theni, and 
completed the purchase at $40,000, and then tjurned 
it over or submitted it to Sunderland, Hillyqr and 
Stewart, to say whether they would take it at 
$65,000 or not, without informing them what it 
had cost them, or who were its owners. Sender- 
land, Hillver and Stewart decided to take! it at 
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$65,000.00. They judged for themselves. They 
had selected it beforehand, and they agreed to 
take it. 

The claim of this bill is, that, under this agree¬ 
ment, Kilbourn & Latta ought to have turned that 
property over to these purchasers at $40,000. We 
do not think so. They judged for themselves 
whether it was worth $65,000. It was the prop¬ 
erty, substantially, of Kilbourn & Latta. They 
had had the refusal of it, and an interest in it to 
that extent, long before they had seen Sunderland 
and Hillyer, and in fact had been in negotiation 
for it for several vears, and thev were entitled 
themselves to the benefit of their bargain. Thev 
were not obliged bv this contract to give these 
gentleriien the benefit of a bargain which thev had 
previously made for this property. That would 
have been a verv disadvantageous contract to 
them. They would lose $25,000 by such a bargain 
as that, and all thev would make would be com- 
missions on selling $40,000 worth of property. 
The law does not require any such extravagance 
of puritv. It is very true that Kilbourn & Latta 
concealed the fact that they had this bargain, and 
that they were really the owners of the property. 
They ought in good faith to have told the whole 
truth. 

But what would be the consequence of that? 
Whv Sunderland and Hillyer, if thev had anv 
fault to find with the property, if they had been 
imposed upon by the concealment, might have 
repudiated the purchase. They would have said: 
“Why,! here, we have been imposed upon. You 
concealed an important fact. You were our agents, 
and vou ought to have told us vou were selling 
this property.” But they did not take that course. 
The property was a valuable purchase and they 
kept it. 

By what principle of law do they claim, then, 
that they, who employed Kilbourn & Latta in the 
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month of May, 1872, shall have the benefit of a 
contract which Kilbourn & Latta had secured for 
themselves months before? This contract does 
not give them any such right. The only Objection 
to it in the world is the one which we lihve men¬ 
tioned, and that is, that in making thi^ sale to 
Sunderland and Hillyer, they did not infojrm them 
that they were selling for themselves. If t|iey were 
imposed upon in that way, they could easily have 
repudiated the purchase. 

Well, how is a court to make an allowance in 
a case of that kind and keep the contract, where 
they keep the property and make a profit out of 
the property, because they refuse to give it up? 
Why should they be allowed, then, to infiibt a loss 
of $25,000 upon their agents? We do not think 
that the principles of equity have reached quite 
so sublime a degree of purity as that, and we 
therefore conclude that the complainants are not 
entitled to this $25,000. We think it is fairly the 
property of Kilbourn & Latta.’’ 

As to the case of misrepresentation, the rule is stated 
in Forrest v. Wardman, 40 App. D. C. 520, 531, as fol¬ 
lows : 

‘ 4 The law is clear and well-established that when 
properties are exchanged at agreed values, and 
one party to the exchange has so conducted him¬ 
self in the transaction as to give the other party 
a right to have the contract set aside, and at the 
same time has put it out of his own power [to place 
the aggrieved party instatu quo, he may |be com¬ 
pelled to respond in damages; and wherfc equity 
has taken jurisdiction of the cause upon proper 
grounds, the damages will be ascertained and 
awarded in equity to avoid circuity of action. The 
measure of damages is the same as in an action at 
law, based upon a rescission. If the property that 
was received by the complainant has been exposed 
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of by him before he was aware of the facts that 
gave him a right to rescind, and the property with 
which he parted has been disposed of by the de¬ 
fendant, the measure of damages will be the differ¬ 
ence between the values of the two properties. If 
the property that was received by the complain¬ 
ant has been restored to the defendant while the 
property! that the defendant received from the 
complainant has been disposed of by the defen¬ 
dant, then the measure of damages will be the 
value of the property with which the complainant 
parted when the exchange was made. The ques¬ 
tion is one of actual value, not of the value agreed 
upon between the parties for the purpose of the 
exchange. The complainant is entitled to his ac¬ 
tual damages only, not to “the fruits of an un¬ 
realized speculation.” Standing upon a rescis¬ 
sion, he is not entitled to the profit of his bargain. 
Fraudulent representations made by the defen¬ 
dant, touching the condition or quality of the prop¬ 
erty, cannot be used to enhance the damages, but 
only to prove the deceit which entitles the com¬ 
plainant to rescind and recover his actual dam¬ 
ages. Such is the rule in the Federal courts as 
enunciated in Smith v. Holies, 132 U. S. 125, 33 
L. Ed. 279, 10 Sup. Ct. Hop. 39, 16 Mor. Min. Hep. 
159, and reaffirmed upon careful consideration in 
Sigafus v. Porter, 179 IT. S. 116, 45 L. ed. 113, 21 
Sup. Ct. Hep. 34. The contrary rule, which holds 
the defendant to the price at which he has induced 
the complainant to part with his property, and 
makes him liable for his misrepresentations touch¬ 
ing the quality and condition of his own property 
by holding him for the difference between the ac¬ 
tual value of the property he sold and its value as 
it would have been had his representations been 
true, is a rule which has much reason and author¬ 
ity in its support, as shown by the cases cited on 
the complainant’s brief and by others that might 
be cited; but we are, of course, bound to follow the 
Federal rule thus clearlv announced and settled.” 



The findings upon which the court below ijm the in¬ 
stant case, based a decree awarding, as damages, the 
entire $125,000.00 par value of the Frazer notes, are as 
follows: 

“That on the 10th day of January, 1929, the plain¬ 
tiffs and the defendant, D. C. Realty Company, Inc., 
entered into a written agreement by the terms of which 
the plaintiffs and the defendant, D. C. Realty Com¬ 
pany, Inc., mutually covenanted and agreejl to ex¬ 
change their respective properties, therein described. ’ ’ 

“That by the further terms of said contract, the 
plaintiffs and the defendant, D. C. Realty dompany, 
Inc., expressly acknowledged that said E. Whyland 
Shaffer and the defendant, Merchants Bank and Trust 
Company, were acting as agents for the plaintiffs and 
the defendant, D. C. Realty Company, Inc.; find that 
said agents were entitled to a commission for their ser¬ 
vices; and that the said plaintiff, Joseph McE^eynolds, 
agreed to pay as commission to said Shaffer and de¬ 
fendant, Merchants Bank and Trust Company, $10,000 
in cash and the property located at 1009 Nintjh. Street, 
Northwest, and described in paragraph 9 hereof, which 
property the said McReynolds agreed to convey to said 
Shaffer and said defendant, Merchants Bank ajid Trust 
Company, subject to a first deed of trust of $16,000 in 
satisfaction of the balance of such commission. The 
defendant, D. C. Realty Company, Inc., agreed to pay 
a commission of $10,000 to the said Shaffer j and the 
defendant, Merchants Bank and Trust Company.” 

“That shortly prior to the execution of the con¬ 
tract referred to in Paragraph 11 hereof, the plaintiff, 
Joseph McReynolds, inquired of the defendant, Peter 


A. Drury, as to the financial responsibility 


Elizabeth Van R. Frazer, the maker of the ijotes de- 


of said 
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scribed in paragraph 8 hereof; and that in order to 
induce the said plaintiffs to accept said Frazer notes 
along with other properties in exchange for the said 
McReynolds Apartment, and to induce the said plain¬ 
tiffs to execute said contract, the said defendant, Peter 
A. Drury, acting for and on behalf of said Merchants 
Bank and Trust Company, represented to the plaintiff, 
Joseph McReynolds, that he, Drury, believed the 
Frazer notes were good; and that the said Drury fur¬ 
ther represented to the said McReynolds that at the 
time the defendant Bank and Trust Company pur¬ 
chased the said Frazer notes, he, Drury, had inquired 
of one Harrv V. Havnes, President of the Farmers 
and Mechanics Bank of Georgetown, District of Co¬ 
lumbia, as to the financial responsibilty of the said 
Elizabeth Van R. Frazer, and was advised by the said 

Havnes that Mrs. Frazer was a woman of considerable 
* 

financial worth and able to meet her obligations. 

“The Coui*t finds as a fact that the said defendant, 
Peter A. Drury knew, at the time he so made such rep¬ 
resentations to the said McReynolds, that said Eliza¬ 
beth Van R. Frazer had defaulted in the payment of 
the semi-annual interest due on said notes on the 26th 


day of October, 1928; and that on the 28th day of De¬ 
cember, he, the defendant, Drury, acting for and on 
behalf of the defendant, Merchants Bank and Trust 
Company, caused said Bank and Trust Company to 
loan and it did loan to the said Elizabeth Van R. 


Frazer, on her unsecured promissory note, the sum of 
$3,500 to pay and which she did apply to the payment 
of such past due interest; and further finds that in 
fact the said defendant, Drury, knew at the time he so 
made such representations that the said Elizabeth Van 
R. Frazer would not be able to pay said notes at 
maturity.’ ’ 
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‘‘The Court further finds that, in order to induce 
said plaintiffs to accept said notes and to execute the 
said contract, the said Peter A. Drury, at tjiat time, 
and at all times thereafter, concealed such fgcts from 
the said plaintiffs/’ j 

“That by reason of said representations and said 
concealment the said plaintiffs were induced to and 
did execute the contract dated January 10, 1929, re¬ 
ferred to in Paragraph 11 hereof.” 

“That subsequent to the execution of said contract 
referred to in Paragraph 11 hereof and prior to the 
first day of February, 1929, and while acting and des¬ 
ignated as the agents of the plaintiffs, the defendant, 
Merchants Bank and Trust Company, without the 
knowledge and consent of the said plaintiffs, with¬ 
out their authority, sold and delivered to the defen¬ 
dant, Merchants Bank Investment Company, the 
Frazer notes referred to in Paragraph 8 hereof, and 
received therefor Hie sum of $125,000 in ca^h. That 
the said Bank and Trust Company has not accounted 
to the plaintiffs for said sum of $125,000.00.” 

Bearing in mind that the Frazer notes were owned 
by the Merchants Bank long before it becailne agent 
for the plaintiffs, having purchased them for $125,000, 
and that McRevnolds got the verv notes he bargained 
for in the exchange of properties, the decree of the 
court below awarding $125,000 to the plaintiffs (with 
certain offsets not necessary to the argument here) 
cannot be justified on the principles settled in the Fed¬ 
eral Courts. No evidence of actual loss, by measuring 
the values received against the values giv^n in ex¬ 
change, exists, upon which the lower court or this 
court could base its decree. 

The rule of damages in equity we have stated may 
not be circumvented by ingenuity of pleading, by dis- 
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claiming rescission, bv reiving on the liability of an 
agent to account as trustee, by picking out one piece 
of property in the exchange and ignoring the contract, 
etc. Equity does not decree relief in any such techni¬ 
cal fashion or on any such grounds; plaintiffs can get 
only such relief as accords with settled principles of 
equitable relief, such as is “meet and proper” for 
which they pray—based upon the facts which they set 
up and prove, and not theories which they evolve. 

The whole subject is well explained by Judge San¬ 
born in Rockeffleer v. Merritt, 76 Fed. 909, 914 (Cir¬ 
cuit Court of Appeals, Eighth Circuit) citing numer¬ 
ous cases. He savs: 

*> 

“The true measure of the damages suffered by 
one who is fraudulently induced to make a con¬ 
tract of sale, purchase, or exchange of property 
is the difference between the actual value of that 
which he parts with and the actual value of that 
which he receives under the contract. It is the 
loss which he has sustained and not the profits 
which he might have made bv the transaction. It 
excludes all speculation, and is limited to com¬ 
pensation. Smith v. Bolles, 132 U. S. 125, 10 Sup. 
Ct. 39; Busterud v. Farrington, 36 Minn. 320, 31 
X. IV. 360; Reynolds v. Franklin, 44 Minn. 30, 32, 
46 X. IV. 139; Stickney v. Jordan, 47 Minn. 262, 
49 X". IV. 980; Wallace v. Hallowell, 56 Minn. 501, 
58 X. W. 292; Woolenslagle v. Runals, 76 Mich. 
545, 43 X. W. 454; McAleer v. Horsey, 35 Md. 
439; Buschman v. Codd, 52 Md. 202, 209; High v. 
Berret (Pa. Sup.) 23 Atl. 1004.” 

********* 

“In an action for damages for material mis¬ 
representations which induce an exchange of prop¬ 
erty, the difference between the actual market 
value of the property which is parted with and 
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the actual market value of that which is received 
under the contract, and not the difference between 
the price of the property parted with fixed in the 
agreement of exchange and the actual value of 
that received, is the true measure of the damages. 
Reynolds v. Franklin, 44 Minn. 30, 32, 46 N. W. 
139; Fixen v. Blake, 47 Minn. 540, 542, 50 N. W. 
612; High v. Berret (Pa. Sup.) 23 Atl. 1004.’’ 

What Judge Sanborn savs in conclusion is direct!v 
applicable to the situation on this appeal. l|e adds: 

“The disregard of this rule resulted in a re¬ 
covery which violated the fundamental principles 
by which damages are measured in actions of this 
character. One of these is that such damages 
must be merely compensatory, and must not be 
speculative.” 

It must be remembered that the contract between 
plaintiff and the D. C. Realty Company was an entire 
contract; that the plaintiff received equities afid notes 
in exchange for his equity. The true cause of action, 
if any, which the plaintiff may have is based upon 
Drury’s alleged misrepresentations, yet the case as 
presented below and as stated by counsel for tile plain¬ 
tiff is not one for deceit and no recovery corjld have 
been had upon that ground because of the failure to 
prove proper damages. 

The measure of damages in an action for deceit is 
unanimously established by a long line of federal de¬ 
cisions. The leading case on the subject in the Su¬ 
preme Court of the United States is Sigafus v.\Porter, 
179 U. S. 116. In that case the Supreme Couijt states 
the rule in unequivocal language and that c^se has 
been relied upon and the rule there laid down applied 
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by this Court in Forest v. Wardman, 40 App. D. C., 
520. In that decision the Supreme Court reviews at 
great length the cases in that court, in the federal 
courts and in the state courts. The court approved 
and adopted the language of Rockeffieer v. Merritt, 76 
Fed. 909, 914, as follows: 

‘ 4 The;true measure of the damages suffered by 

one who has been fraudulently induced to make a 

contract of sale, purchase or exchange of prop- 

ertv is the difference between the actual value of 
•• 

that which he parts with and the actual value of 
that which he receives under the contract. It is 
the loss which he has sustained and not the profits 
which he might have made bv the transaction. It 
excludes all speculation and is limited to compen¬ 
sation. AYliat the plaintiff might have gained is 
not the question, but what he had lost by being 
deceived in the purchase is what he is entitled to 
recover. ? ’ 

See also: Smith v. Bolles, 132 U. S. 125, 129; 
Nupen vs. Pearce, 235 Fed. 497, 501 (C. C. A. 8th 
1916); Towle v. Maxwell Motors Sales Corpora¬ 
tion, 26 Fed. (2) 209, 212 (C. C. A. 8th 1928); 
Henderson v. Plvmouth Oil Corporation, 13 Fed. 
(2), 932. 

From the principles above announced, it is obvious 
that the amount of damages, conceding for the pur¬ 
pose of argument only, that the misrepresentations 
were proven, that the plaintiff relied upon them, etc., 
would be the difference, if any, between the value of 
the equity in the McReynolds Apartment and the value 
of the equities in the properties conveyed to plaintiff, 
plus the Frazer note. 

No attempt was made by the plaintiff to establish 
the fact that the property received by him and which 
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he has kept and still retains, was of less v^lue than 
the property conveyed by him. He cannot jtake the 
separate item of the Frazer notes at $125,00() and re¬ 
cover upon the basis of a loss of $125,000. Tips would 
be a recovery based upon his profits or upon specula¬ 
tion, and not upon the amount which he was actually 
out of pocket, and under the decisions abovc^ cited is 
improper as a measure of any recovery. 


ACTION SHOULD BE AT LAW. 


It follows, also, from the principles above stated that 
any recovery against the Merchants Bank ai^id Trust 
Company or its successor the Federal American Na¬ 
tional Bank and Trust Company of Washington can 
be sustained only bv an action at law. 

The rule is very clearly set forth by Judg^ Lurton 
in Hindman v. First National Bank , 112 Fed. ,931, 944, 
as follows: 

“One who has been induced by fals^ repre¬ 
sentations to buy property has open to him no 
less than three remedies. He may rescind and 
sue at law for the consideration, he may (bring an 
equitable suit for rescission and obtain fiill relief, 
or he may retain what he has received aiid bring 
his action for fraud and deceit. The Jlrst two 
kinds of relief lie, as is most evident, onl^ against 
the vendor. The third will lie against either the 
vendor or any third person through whose false 
representations, directly made, the plaiiitiff has 
sustained damages.” 


This is also the rule in this court, as explicitly stated 
in Passaic National Bank v. Commercial Rational 
Bank, 49 App. D. C. 146, at 151 where Judge burton’s 


I 
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statement is quoted and followed and held to be “the 
rule as to equitable jurisdiction in cases of this sort.” 

It is, therefore, respectfully submitted that the de¬ 
cree below should be reversed. 

Leon Tobriner, 

Byron U. Graham, 

Abner II. Ferguson, 
Walter N. Tobriner, 
Attorneys for Appellant. 
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Statement of Facts. 

. 

This is an appeal from a decree requiring appellant 
to account for a loss sustained by appellees, because 
of breach of duty, fraud and concealment on tlje part 
of their agent, the Merchants Bank and Trust Com- 
pany (now consolidated with the appellant), in the 
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sum of $133,300, with interest from the 1st day of 
February, 1929, less a credit of $50,737.21, with in¬ 
terest from July 2, 1930, and to forthwith cancel and 
surrender a note in the sum of $50,737.21, executed by 
appellee Joseph McReynolds, representing the credit 
aforesaid. 

As the brief of appellant omits a statement of facts, 
and its discussion of the evidence, in some instances, 
is not supported by the record, we will briefly state 
the facts. 

It is conceded that the negotiations, which finally 
culminated in the contract of January 10, 1929, 
wherein the said Merchants Bank and Trust Com¬ 
pany was appointed one of the joint agents of ap¬ 
pellees and the D. C. Realty Company, Inc., in the ex¬ 
change of properties between them as set forth in 
said contract, were initiated on or about January 1, 
1929, when one E. Whyland Shaffer, an independent 
real estate broker, with offices in the Investment 
Building and one Joseph Boone, an employee of tho 
real estate department of the Merchants Bank and 
Trust Company (now Federal-American National 
Bank and Trust Company of Washington, appellant 
herein), met in the bank building at 15th and H Sts. 
Northwest, this city, and entered into a discussion 
about real estate in general. At that time Shaffer 
had not discussed with appellee McReynolds the pos¬ 
sibility of a sale or exchange of his property. How¬ 
ever, it appears that Shaffer had in mind a number 
of properties that might be for sale, and in the dis¬ 
cussion Boone said that he had a number of proper¬ 
ties for sale so they decided that a possible trade or 


exchange might be arranged. Thereafter Shaffer 
went to see appellee McReynolds, the owner of the 
McReynolds Apartment House (one of the properties 
involved in the exchange) located at 18th and G Sts. 
Northwest, this city. This property was seledted be¬ 
cause it was a building near the size that hap. to be 
obtained in the trade for the other properties Shaffer 
and Boone had discussed. Shaffer had no authority 
to act for McReynolds, in fact he had not discussed 
the matter with him prior to that time, and ^.id not 
know whether or not he wished to sell or trade the 
McReynolds Apartment House. “He only kn^w that 
any piece of property is for sale. It is a question of 
getting the price for it” (R. p. 126). | 

The proposition which Shaffer submitted to Mc¬ 
Reynolds involved an exchange of the aforesaid Mc¬ 
Reynolds Apartment House for premises 1009 9th 
Street Northwest, and certain other parcels bf real 
property, and two second trust notes, one in tne sum 
of $100,000 and the other in the sum of $25,000 signed 
by Mrs. Elizabeth Van R. Frazer as maker, Secured 
by second deed of trust on the Cambridge Apartment 
House, which were to mature on April 26, 1929, here¬ 
inafter referred to as the Frazer notes. Bodne had 
told Shaffer that Mrs. Frazer, the maker of the notes, 
was a relative of the Van Rensselaers in NeV York 
and would come into a lot of money, and Chaffer 
brought this information to McReynolds. 

When Shaffer submitted the proposition of ex¬ 
change, McReynolds said that he might be interested 
in a deal and that he would consider taking some other 
real properties in trade if in addition thereto he could 
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get a considerable amount of cash. He had to have 
considerable cash as the McReynolds Apartment 
House was paying him well (R. p. 124). After several 
trips back and forth Shaffer advised McReynolds that 
cash in the sum of $150,000 could be raised if he would 
make the exchange. However, McReynolds was 
not yet satisfied with the part of the proposed ex¬ 
change involving the second trust Frazer notes, and 
shortly after Shaffer brought him the proposition he 
went to see Mr. Peter A. Drury, the president of the 
Merchants Bank and Trust Company. Mr. Drury 
told McReynolds that he knew Mrs. Frazer, the maker 
of the notes, in a social and a business way and that 
she was perfectly able to take care of any of her re¬ 
sponsibilities or obligations. Drury further told Mc¬ 
Reynolds that to show him what they thought about 
it they would loan him $50,000 on the Frazer notes. 
After this interview McReynolds told Drury “from 
what he said about these second trust notes witness 
was satisfied to go ahead with the deal and prepare his 
contract” (R. p. 142). 

A few days after this conversation appellee Mc¬ 
Reynolds and his wife entered into the contract of 
January 10, 1929, wherein appellees agreed to convey 
or cause to be conveyed the aforesaid McReynolds 
Apartment'House to the D. C. Realty Company, and 
said Company in turn agreed to deliver and to convey 
or cause to be conveyed to appellees the properties 
therein mentioned including the aforesaid Frazer 
notes and property 1009 9th Street Northwest. By 
the terms of said contract (R. p. 48) appellees and the 
D. C. Realty Company appointed the Merchants Bank 
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and Trust Company and Shaffer, their joint agents 
for the purpose of effecting the exchange of properties 
specified therein, both parties agreeing to p^y the 
aforesaid agents a commission of $10,000 in cash. 
The appellees in addition thereto agreeing to turn 
over to said Merchants Bank and Trust Company and 
Shaffer as further commission their equity in jafore- 
said premises 1009 9th Street Northwest, which prop¬ 
erty was to be transferred to them in the exchange. 
The said Merchants Bank and Trust Company (now 
appellant herein) did act with Shaffer as agent for 
both parties to the contract and received the coimmis- 
sion provided for therein (R. p. 210). j 

The said contract also provided that the D. C. Realty 
Company was to lend to McReynolds the sqm of 
$50,000 on his promissory note collateraled tiy the 
Frazer notes. It further provided that the various 
properties mentioned therein were to be transferred, 
and the contract consummated on or before Fe^rua^ 
1, 1929, with the exception of the aforesaid ldan of 
$50,000 which was to be advanced within sixty days 
from the execution of said contract. This loan is evi¬ 
denced by the note of $50,737.21 which was cancelled 
by the decree appealed from. 

On January 10,1929, the aforesaid Frazer not^s and 
property 1009 9th Street, which by the terms pf the 
contract were to be conveyed by the D. C. Realty Com¬ 
pany to appellees, were owned by the Merchants Bank 
and Trust Company, the record title to said 9th street 
property being in the name of one Thomas Keller, an 
employee of the bank, which facts were not disclosed 
to appellees. Shortly subsequent to the signing jof the 
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aforesaid contract of January 10, 1929, the Merchants 
Bank and Trust Company, while acting as agent of 
appellees and concealing its interest and ownership 
in the properties, sold the aforesaid Frazer notes and 
property 1009 9th Street to the Merchants Bank In¬ 
vestment Company without disclosing said sale to 
appellees. 

On the 9th day of October, 1930, appellees filed their 
original bill, and on November 12,1930, amended same 
to include appellant bank, which on November 1, 1930, 
had consolidated with the Merchants Bank and Trust 
Company, ithe agent of McReynolds. The other de¬ 
fendants named in said amended bill were Peter A. 
Drury, the Merchants Bank Investment Company, the 
D. C. Realty Company, and the Merchants Bank and 
Trust Company, said corporations having their prin¬ 
cipal places of business in the City of Washington, 
District of Columbia. The bill alleged that the Mer¬ 
chants Bank and Trust Company was guilty of fraud, 
misrepresentation and breach of duty in connection 
with the statements of Drury concerning the Frazer 
notes, and the sale of said notes and premises 1009 9th 
Street, and also alleged the concealment of material 
facts and information as to the financial condition of 
Mrs. Frazer, the maker of the aforesaid notes, which 
the bank then had in its possession. The bill prayed 
for a discovery as to the nature of the consideration, 
and requested an accounting for the amount received 
by the said Merchants Bank and Trust Company from 
the Merchants Bank Investment Company in the sale 
of the Frazer notes. It also prayed for the recon¬ 
veyance of premises 1009 9th Street, which was ob- 
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tained by the said Merchants Bank and Tru^t Com¬ 
pany as part commission while acting as the agent of 
appellees, under said contract of January 10, or if said 
property had been sold or disposed of that the Mer¬ 
chants Bank and Trust Company account to appellees 
for the proceeds thereof. The bill further prayed for 
the surrender and cancellation of the note of Joseph 
McReynolds in the sum of $50,737.21 which n<j>te was 
collateraled by the Frazer notes in accordance with 
the said contract of January 10, 1929. 

It clearly appears from the record that at the time 
the statements were made to appellee McReynolds 
regarding the financial responsibility of Mrs. frazer, 
that Drurv and the Merchants Bank and Trust Com- 
pany knew she was insolvent, having been advjsed by 
Mrs. Frazer personally in November and December, 
1928, that she had suffered an appalling financial 
catastrophe, and that she could not pay the interest 
due on the aforesaid notes in October, 1928, aijid that 
in order to enable her to pay the interest then due on 
the notes, from April 26 to December 15, 1928, the said 
bank loaned Mrs. Frazer the sum of $3,500 on ijier un¬ 
secured promissory note. At the time the $3,5Q0 loan 
was made Mrs. Frazer was not a customer of the bank 
and had no dealings with the bank other thhn the 
negotiations with reference to the exchange bf the 
Cambridge Apartment House. The evidence i$ clear 
that all of the foregoing facts were concealed from 
appellee Joseph McReynolds for the purpose of induc¬ 
ing appellees to enter into the aforesaid contract of 
exchange, and that appellees in ignorance of said facts, 
and relying entirely upon the representations cjf said 
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Drury as to the financial condition of Mrs. Frazer, and 
her ability to pay off the notes at maturity, entered 
into and executed the said contract, and agreed to 
accept the aforesaid Frazer notes of $125,000 in part 
payment for the exchange of the McReynolds Apart¬ 
ment. The evidence also shows that the appellees 
were not advised that the bank owned the aforesaid 
Frazer notes and premises 1009 9th Street, N. W., 
and that these facts did not come to the knowledge of 
appellees until shortly before the filing of their origi¬ 
nal bill. 

It is conceded that the directors of the Merchants 
Bank and Trust Company were and are the same per¬ 
sons who constituted the board of directors of the Mer¬ 
chants Bank Investment Company, and that Peter A. 
Drury was the president of both companies. It also 
appears that subsequent to the execution of said con¬ 
tract of January 10, 1929, and prior to the consum¬ 
mation thereof on, to wit, February 1, 1929, the Mer¬ 
chants Bank and Trust Company, while acting as 
the agent of appellees, sold the aforesaid Frazer notes 
and premises 1009 9th Street to the Merchants Bank 
Investment Company, receiving therefor the sum of 
$125,000 in cash for the notes, and $8,400 in cash for 
the property, which was subject to a prior deed of trust 
of $16,000; that both of these transactions were with¬ 
out the knowledge, approval or consent of appellees. 

It also appears from the record that the Cambridge 
Apartment House, the property on which the second 
trust Frazer notes were secured, was sold at public 
auction on June 19, 1929, and bought in by Frank Stet¬ 
son for and on behalf of the National Savings and 
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Trust Company for the sum of $200,000, the ^mount 
of the first trust. 

Sections 5 and 6 of the consolidation agreement 
dated November 1, 1930, wherein the Federal-Ameri¬ 
can National Bank of Washington and the Merchants 
Bank and Trust Company merged under the n£me of 
appellant, provide: 

Section 5. 4 4 Federal-American National Bank 
of Washington shall furnish net assets abpve all 
liabilities of that association equal to n[)t less 
than $2,700,000 of the capital, surplus and 
profits of the consolidated bank, and Merchants 
Bank and Trust Company shall furnish net as¬ 
sets above all liabilities of that association equal 
to not less than $800,000 of the capital, sur¬ 
plus and profits of the consolidated bank. 

Section 6 . 4 4 All assets of either association at 
the date of consolidation shall pass to and vest 
in the consolidated association, and the consoli¬ 
dated association shall be responsible for all 
of the liabilities of every kind and description 
of each of the consolidating associations! exist¬ 
ing at the date of consolidation.” 

Appellant, defendant below, denied the 
of fraud and interposed the defenses of ratification 
and laches. It admitted the sale of the Frazer! notes 
and 1009 9th Street by the Merchants Bank and Trust 
Company but alleged that appellees knew to whom the 
aforesaid properties belonged prior to the execution 
of the contract of January 10, 1929. It appears from 
the record, however, that appellees did not know to 
whom the properties belonged nor were they advised 


allegations 
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at any time of the subsequent sale of said properties 
as hereinbefore set forth. 

The defense of ratification is based upon the fact 
that McReynolds renewed the $50,000 note from time 
to time up to and including July 2, 1930 (when he 
refused to make any further renewals thereof upon 
the advice of counsel), and also upon the basis of a 
letter dated November 2, 1929, dictated by Drury and 
signed bv McReynolds, wherein McRevnolds agreed 
to assume certain obligations of his brother at the 
bank. It clearly appears, however, that at the various 
times the $50,000 note was renewed, and at the 
time of the writing of the letter of November 2, 1929, 
and the other acts relied upon by appellant as con¬ 
stituting a ratification of the wrongful acts, as here¬ 
inbefore set out, McReynolds had no knowledge of 
the ownership by the bank, and had not been advised 
by anyone that the Merchants Bank and Trust Com¬ 
pany had sold the properties hereinbefore mentioned 
to the Investment Company for the sums hereinbefore 
specified, and said knowledge did not come to appel¬ 
lees’ attention until shortly before the filing of their 
bill. 

Upon final hearing the court found that the Mer¬ 
chants Bank and Trust Company had violated its trust, 
while acting as agent of appellees, and that by virtue 
of the aforesaid sections 5 and 6 of the agreement of 
consolidation the appellant assumed the liability of 
said bank. 
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ARGUMENT. 

I 

McReynolds vs. Drury. 

Their credibility, according to appellant, should 

DECIDE THE MERITS OF THE CASE. 

During the examination of Lloyd E. Meanejq a wit¬ 
ness for the appellant, certain testimony was! offered 
by the appellant and objection made thereto by the ap¬ 
pellees, whereupon counsel for the appellant in his ar¬ 
gument, urging the admissibility of said eyidence, 
among other things said: “I again say to your Honor, 
that I think this case, so far as the merits of it is 
concerned , is coming down to the question of the 
credibility of these witnesses, McReynolds on the 

ONE HAND AND DRURY ON THE OTHER, AND I SUBMIT THAT 
THESE THINGS ARE IMPORTANT FOR THE PURPOSE bF ENA¬ 
BLING the Court to decide exactly to whom credit is 
TO BE given” (R., p. 212). j 

It will thus appear, according to counsel for appel¬ 
lant, that this case resolves itself into a question of 
fact and unless the findings of the trial justice, sitting 
as an Equity court, are plainly unwarranted from the 
pleadings, stipulations, exhibits and the evidence, 
which we now proceed to discuss, appellees are Entitled 
to an affirmance of the decree of the lower coui^t. 

i 

Assignments of Error and the Evidence. 

The appellant at page nineteen of its brief says, that 
the errors especially relied on are based upon the 12th, 
13th, 15th, 16th, and 19th findings of fact and the 1st, 
2nd, 3rd, and 4th conclusions of law. Appellees con- 
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at any time of the subsequent sale of said properties 
as hereinbefore set forth. 

The defense of ratification is based upon the fact 
that McHevnolds renewed the $50,000 note from time 
to time up to and including July 2, 1930 (when he 
refused to make any further renewals thereof upon 
the advice of counsel), and also upon the basis of a 
letter dated November 2, 1929, dictated by Drury and 
signed bv McRevnolds, wherein McHevnolds agreed 
to assume certain obligations of his brother at the 
bank. It clearly appears, however, that at the various 
times the $50,000 note was renewed, and at the 
time of the writing of the letter of November 2, 1929, 
and the other acts relied upon by appellant as con¬ 
stituting a ratification of the wrongful acts, as here¬ 
inbefore set out, McReynolds had no knowledge of 
the ownership by the bank, and had not been advised 
bv anvone that the Merchants Bank and Trust Com- 
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pany had sold the properties hereinbefore mentioned 
to the Investment Company for the sums hereinbefore 
specified, and said knowledge did not come to appel¬ 
lees’ attention until shortly before the filing of their 
bill. 

Upon final hearing the court found that the Mer¬ 
chants Bank and Trust Company had violated its trust, 
while acting as agent of appellees, and that by virtue 
of the aforesaid sections 5 and 6 of the agreement of 
consolidation the appellant assumed the liability of 
said bank. 
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ARGUMENT. 

i 

McReynolds vs. Drury. 

Their credibility, according to appellant, should 

DECIDE THE MERITS OF THE CASE. 

During the examination of Lloyd E. Meaney, a wit¬ 
ness for the appellant, certain testimony was offered 
by the appellant and objection made thereto by the ap¬ 
pellees, whereupon counsel for the appellant ini his ar¬ 
gument, urging the admissibility of said evidence, 
among other things said: “I again say to your Honor, 
that I think this case, so far as the merits of it is 
concerned , is coming down to the question of the 

CREDIBILITY OF THESE WITNESSES, McReYNOLDS ON THE 
ONE HAND AND DRURY ON THE OTHER, AND I SUBMIT THAT 
THESE THINGS ARE IMPORTANT FOR THE PURPOSE ^)F ENA¬ 
BLING the Court to decide exactly to whom credit is 
TO BE GIVEN ” (R., p. 212). 

It will thus appear, according to counsel forj appel¬ 
lant, that this case resolves itself into a question of 
fact and unless the findings of the trial justice, sitting 
as an Equity court, are plainly unwarranted from the 
pleadings, stipulations, exhibits and the evidence, 
which we now proceed to discuss, appellees are Entitled 

to an affirmance of the decree of the lower couri. 

I 

Assignments of Error and the Evidence. 

The appellant at page nineteen of its brief sa^s, that 
the errors especially relied on are based upon thp 12th, 
13th, 15th, 16th, and 19th findings of fact and the 1st, 
2nd, 3rd, and 4th conclusions of law. Appellees con- 

I 

. 


12 


sider that in order to properly understand the find¬ 
ings of fact of the lower court it is necessary to dis¬ 
cuss not only the assignments especially relied on by 
the appellant, but also the 4th, 8th, 9tli, 10th, and lltli 
findings of fact and to set forth in some detail the 
evidence in substantiation of said findings, in the hope 
that bv so doing thev mav to some extent lessen the 
labors of this court in reviewing the record which is 
somewhat voluminous. 

Fourth Finding of Fact. 

The Court found that the Merchants Bank and Trust 
Company was on the first day of November, 1930, and 
long prior thereto a banking institution, organized 
under the laws of the District of Columbia, and that 
its board of directors was composed of the same indi¬ 
viduals who constituted the board of directors of its 
co-defendant, the Merchants Bank Investment Com¬ 
pany. The facts upon which the fourth finding is based 
are admitted in paragraphs three and seven of the an¬ 
swers of the appellant and the Merchants Bank and 
Trust Company (R., p. 55-65). 

Eighth Finding of Fact. 

Merchants Bank and Trust Company Owner of the 

Frazer Notes. 

(a) The Court found that on the 10th day of Jan¬ 
uary, 1929, and for several years prior thereto, the 
Merchants Bank and Trust Company was the owner of 
the two notes executed on the 26th day of April, 1926, 
by Elizabeth Van R. Frazer, for the sum of $125,000; 
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that such notes were secured on the Cambridge [Apart¬ 
ment House in the City of Washington, subject to a 
first deed of trust of $200,000. j 

These facts are admitted by the appellant and 
the Merchants Bank and Trust Company in 
paragraphs nine and fourteen of their respec¬ 
tive answers (R., pp. 56, 57, 66, 68), and] in the 
stipulation (R., p. 76) between the attorney rep¬ 
resenting the appellees and the attorney repre¬ 
senting the Merchants Bank Investment Com¬ 
pany, and the D. C. Realty Company, and also 
by Peter A. Drury who testified that at the time 
of the execution of the contract the Merchants 
Bank and Trust Company owned the Frazer 
notes (R., p. 168). j 

i 

That the Cambridge Apartment House was (incum¬ 
bered by a first deed of trust for $200,000 is established 
by the contract of exchange (R., p. 51) and by 8}tetson 
who testified that he bought it at the foreclosure sale 
for $200,000, the amount of the first trust (|R., p. 
179). | 

Mrs. Frazer’s Default , Her Financial Condition , Loan 

by Bank. 

( b ) The Court further found in said eighth finding 
of fact, that Mrs. Frazer defaulted in the semi-annual 
interest due on said notes on October 26, 192$, and 
that on the 28th day of December, 1928, Mrs. Frazer 
personally advised the defendant, Peter A. Druri, that 
she had suffered a “ terrible financial catastrophe,” and 
was then unable to pay such past due interest and 
would not be able to pay the notes at maturity, where- 
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Peter A. Drury testified “It was in reference 
to an adjustment of the interest as I recall it” 
that Mrs. Frazer called upon him (R., p. 167). 
She wanted to know if she could borrow some 
money to pay the interest. She gave a note for 
a certain amount and she gave some cash. That 
is about the wav it was settled. He loaned her 
the money. At that time the bank owned the 
notes and she owed the bank the interest money. 
The $3,500 note was not secured. If they had 
considered these $1*25,000 notes worthless and 
Mrs. Frazer irresponsible they would not have 
loaned McReynolds $50,000 on the security of 
them. He further testified that the only infor¬ 
mation he had in regard to Mrs. Frazer’s finan¬ 
cial condition teas what he acquired from Ilarry 
V. Haynes in June , 1926, when he purchased the 
notes , and it teas that information and that only 
which he communicated to Mr. McReynolds 
(R., p. 169). (Although Drury then knew and 
had been advised bv Mrs. Frazer that she was 
insolvent and could not pay the interest on the 
notes or could not curtail, much less take up, 
the notes at maturity.) (R., p. 229.) 

Drurv does not deny that Mrs. Frazer told 
him she was insolvent. He testified she might 
have told him in November or December 1928 
that she couldn’t pay the note at maturity or 
pay the interest thereon when due. He wouldn’t 
say she didn’t. He doesn’t know (R., p. 170). 

Mrs. Frazer was a disinterested witness and her tes¬ 
timony is uncontradicted and unimpeaclied. There is 
no error in this finding. 
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Ninth Finding of Fact. 

The Merchants Bank and Trust Company , Oujner of 

1009 9th Street . 

The Court found that the Merchants Bank and Trust 
Company on the 10th day of January, 1929, 'sjas the 
owner of 1009 9th Street and that said property was 
encumbered by a first deed of trust of $16,000. [This is 
admitted by the appellant and the Merchants Bank and 
Trust Company in paragraph nine of their respective 
answers to the amended bill of complaint. Tfie con¬ 
tract (R., p. 49) and the minutes of the Merchants 
Bank Investment Company (R., p. 119) furtlieij estab¬ 
lished the correctness of said finding. The court further 
found that the approximate value of 1009 9th Street 
was $24,000. 

L. E. Meaney, manager of the real esthte de¬ 
partment of the Merchants Bank and Trust 
Company, testified that on the date the contract 
was signed, said Bank was the owner 6f 1009 
9th Street and that the Merchants Bank Invest¬ 
ment Company purchased said property from 
the bank for $8,400 subject to the trust of 
$16,000. This makes the approximate; value 
of said property according to the appellants’ 
own figures, $24,400 as found by the court 
(R., p. 120). 

There is no error in this finding. 


2r 
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Tenth Finding of Fact. 

Shaffer, an Independent Broker, Initiated Exchange. 

The court found in paragraph ten of its findings of 
fact that, on the 10th day of January, 1929, E. Why- 
land Shaffer was an independent real estate broker 
engaged in such business in the District of Columbia; 
that on or about the first day of January, 1929, said 
Shaffer on his own motion initiated negotiations for 
the exchange of certain properties by and between the 
plaintiffs and the D. C. Realty Company, which nego¬ 
tiations finally resulted in the execution of the agree¬ 
ment of January 10, 1929. 

In this connection Shaffer testified (R., p. 127) 
that he had in mind a whole lot of properties 
that might be for sale and in the discussion 
Boone said that he had a number of properties 
for sale, so they decided that a possible trade 
might be arranged. Thereafter Shaffer went 
to see appellee, McReynolds, the owner of the 
McReynolds Apartment House (one of the 
properties mentioned in the exchange), located 
at 18th and G Sts. Northwest, this city. This 
property was selected because it was a building 
near the size that had to be gotten in the trade 
for the other properties they had discussed. 
Shaffer had no authority to act for McReynolds, 
in fact he had not talked with him prior to that 
and did not know whether or not he wished to 
sell or trade the McReynolds Apartment House. 
“He only knew that any piece of property is for 
sale. It is a question of getting the price for 
it” (R., p. 126). 
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Joseph McReynolds testified that he <iid not 
authorize Shaffer to sell or trade the ]V)fcRey- 
nolds Apartment; he first saw Shaffer in re¬ 
spect to this trade when he brought him aj prop¬ 
osition involving the McReynolds Apartment. 
The proposition was not in writing but Shaffer 
told him about it (R., p. 141). 

L. E. Meaney, the manager of the real estate 
department at the Merchants Bank and Trust 
Company, the treasurer of the Merchants Bank 
Investment Company, and secretary of the D. 
C. Realty Company, testified that Boone >vas, at 
that time (January 10, 1929), in the employ of 
the Merchants Bank and Trust Company and 
that Shaffer was an independent operator under 
his own name with an office in the Investment 
Building (R., p. 114). j 

i 

There is no error in this finding of fact. 


Eleventh Finding of Fact. 

The Contract of Exchange; Agents in Deal and 

Compensation. 


Their 


The court found in paragraph eleven of its findings 
of fact that the plaintiffs entered into a contract Jan¬ 
uary 10, 1929, with the D. C. Realty Company fjor the 
exchange of the respective properties mentioned 
therein. That among other things, the said \D . C. 
Realty Company agreed to deliver to plaintiffs the 
Frazer notes in the sum of $125,000 and to make a loan 
of $50,000 to said Joseph McReynolds within sixty 
days from the signing of said contract upon his prom¬ 
issory note, said note to be secured by the Frazer notes 
hereinbefore mentioned. Said D. C. Realty Company 




also agreed to convey or cause to be conveyed premises 
1009 9th St. X. W. That the plaintiffs and the D. C. 
Realty Company expressly acknowledged that Shaffer 
and the Merchants Bank and Trust Company were act¬ 
ing as their agents and they agreed to pay said agents 
the commissions stipulated for and provided in said 
contract, viz., the plaintiff Joseph McReynolds was to 
pay a commission to said Shaffer and the Merchants 
Bank and Trust Company of $10,000 in cash and the 
property located at 1009 9tli St. X. W., subject to a 
trust of $16,000 and said D. C. Realty Company was 
also to pay a commission of $10,000 to the said Shaffer 
and the Merchants Bank and Trust Company. 

Said findings are conclusively established by 
the contract of January 10, 1929, Plaintiff’s Ex¬ 
hibit Xo. 7 (R., p. 110). This contract has not 
been attacked or any portion thereof questioned 
by the appellant. On the contrary the execution 
has been admitted by the appellant and the 
Merchants Bank and Trust Company. 

That the Merchants Bank and Trust Com¬ 
pany was acting as the agent for McReynolds, 
in the exchange of his property, is also admitted 
by counsel for appellant. On page 210 of the 
record the following colloquy occurred: 

The Court: Who was acting as agent for Mc¬ 
Reynolds, the Trust Company or the bank? 

To which counsel for the appellant replied: 
“The bank,” meaning the Merchants Bank and 
Trust Company. 

Appellant in its answer also admits receiving 
part of the commission as provided in contract. 

Rafferty (R., p. 210) says that the bank did 
receive the commission in the deal. 
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Twelfth Finding of Fact. 

Misrepresentations and Concealment as to Mr 4. Fra¬ 
ser's Financial Condition—Loan by Bank to Mrs. 
Frazer—Concealment of Same From McReynolds. 

i 

The court found in paragraph twelve of its findings 
of fact, among other things, that shortly prior to the 
execution of the contract of January 10, 1929, the 
plaintiff, Joseph McReynolds, inquired of Peter A. 
Drury as to the financial responsibility of Mrs. grazer, 
the maker of the $125,000 notes, and that said Drury, 
acting for and on behalf of the Merchants Ban^v and 
Trust Company, in order to induce said McReynqlds to 
execute said contract and accept the notes in part pay¬ 
ment of his property, represented to said McReynolds 
that he (Drury) believed the Frazer notes were good. 
The court further found, that at the time Drury made 
such representations to McReynolds Mrs. Frazer had 
defaulted in the payment of the semi-annual interest on 
the said notes due October 26, 1928, and that qn the 
28th day of December, 1928, Drury, acting for a]nd on 
behalf of the Merchants Bank and Trust Company, 
caused said Bank and Trust Company to loan, and it 
did loan, to Mrs. Frazer on her unsecured promissory 
note, the sum of $3,500 to pay the past due interest, 
and which she did apply to the payment of such past 
due interest. The court further found that at th^ time 
Drury made the aforementioned representations, he 
knew that Mrs. Frazer was not able to pay said jnotes 
at maturity and that in order to induce plaintiffs to 
accept the notes and execute the contract, said ll)rury 
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at that time and at all times thereafter concealed such 
facts from the plaintiffs. 

The appellant in paragraph fifteen of its an¬ 
swer'(R., p. 6S) states that “neither this de¬ 
fendant nor, upon information and belief, the 
said Drury had any information as to Mrs. 
Frazer’s responsibility except that which was 
communicated to the said McReynolds before 
the execution of said contract. This defendant 
further denies that it at any time made any 
fraudulent representations to or fraudulently 
concealed any facts from the plaintiffs, in con¬ 
nection with said Frazer notes or in connection 
with any other part of said transaction.” 

E. Whyland Shaffer, a witness for the plain¬ 
tiff, testified that he and Boone discussed the 
Frazer notes when the deal first started after 
Christmas (R., p. 127) and Boone (who was an 
employee of the Merchants Bank and Trust 
Company, according to Meaney (R., p. 114)) 
told him that he had quite a lot of dealings with 
Mrs. Frazer and considered her a woman of 
means, and that she was a relative of the “Van 
Rensselaer estate” and that she would some 
day get a lot of money. He took this informa¬ 
tion to Mr. McReynolds. 

Q. “State whether or not Mr. Boone ever 
said anything to you about Mrs. Frazer having 
lost a lot of money and being unable to meet 
her obligations.” 

A. “No, Mr. Boone did not tell me that” (R., 
pp. 124, 125). 

Joseph McReynolds testified, “that shortly 
after Mr. Shaffer brought him this proposition 
of trading the McReynolds Apartment House 
for five pieces of property and two second trust 
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notes, he went to see Mr. Drury about these 
notes , at the bank. He teas not satisfied about 
that part of the deal. Mr. Drury told him that 
he knew Mrs. Frazer in a social and business 
way and he knew that she teas perfectly able to 
take care of any of her responsibilities o\r obli¬ 
gations. Drury further told witness tjiat to 
show him what they thought about it they would 
loan him $50,000 on the Frazer notes. After he 
had the interview with Mr. Drury, he told him 
from what he (Drury) said about these Second 
trust notes witness was satisfied to go ahead 
with the deal and prepare his contract (R., p. 
142). “He did not make an independent inves¬ 
tigation of Mrs. Frazer’s condition because he 
knew Mr. Drury for a long while and knew his 
reputation. He knew he was president pf the 
bank and was satisfied with what he said about 
it” (R., pp. 134,135). “He first learned that the 
Merchants Bank and Trust Company had loaned 
Mrs. Frazer $3,500 to pay the interest Cjn her 
notes a few days prior to his testimony, when 
he heard Mrs. Frazer make that statement in 
Mr. Berry’s office. He did not know that fact at 
the time he renewed the $50,000 note fron|i time 
to time” (R., p. 136). “He first learned Mrs. 
Frazer was unable to pay these notes of $125,000 
when the notes matured. If he had knowji that 
Mrs. Frazer was a woman who was unable to 
meet her obligations or pay those notes jwhen 
they were due, he would not have taken them (R., 
p. 136). McReynolds further testified, that ih get¬ 
ting these notes he considered he was gOtt'ing 
them on Drury’s guarantee. He was not con¬ 
cerned so much about the property but how the 
notes were represented to him principally. He 
did not make any inquiry as to the value Of the 
property before he took the notes but was 
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guided by his (Drury’s) recommendation. He 
was not familiar with the property and did not 
look it over and had never been in it at that 
time. He relied upon what Drury said rather 
than look at the property (R., pp. 145, 146). He 
was asked on cross examination (R., p. 145) if 
the Cambridge was not worth the second trust, 
and he answered that he did not think at that 
time any property would be worth a second 
trust if it was sold at auction. 

Appellant at page 40 of its brief says, “Is McRey- 
nolds’ story reasonable? Can it be believed that at 
his age and with his experience and dealing in real 
estate, the owner of seven or eight large apartment 
houses, the operator of a large automobile business and 
service station, that he would in a transaction of this 
character and amount agree to accept $125,000 of sec¬ 
ond trust notes in part payment of the property with¬ 
out making! any investigation as to the value of the real 
estate upon which they were secured or the probability 
of their being well secured and paid and accept and act 
solely on the word of Drury?” 

Whv should McRevnolds be criticized for not making 
an extensive investigation of the Cambridge, or not 
seeking the opinion of alleged experts as to its value, 
if he was in possession of information, or was satisfied, 
that if the Cambridge was sold at auction it would not 
bring the amount of the second trust? That was the 
question with which he was concerned and why he went 
to Drury to inquire as to the financial responsibility of 
Mrs. Frazer, the maker of the notes, and the probabil¬ 
ity of their being paid at maturity. Could he have done 
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more under the circumstances? Being satisfied that 
the Cambridge would not bring the amount of tfye sec¬ 
ond trust if sold, the only course left open to hiin was 
to inquire as to the responsibility of the maker. That 
is what he did and that is what any reasonably man 
would have done under the circumstances, and it was 
not until he had Drury’s assurance that the notc^; were 
good and would be paid at maturity, that he Agreed 
to execute the contract and exchange the properties. 

With the foregoing criticism of McReynolds inimind, 
let us compare the degree of care and caution exercised 
by Drury, in using trust funds when he purchased the 
Frazer notes. 

Drury testified that i< the only information he 
had in regard to Mrs. Frazer’s financial Condi¬ 
tion was what he obtained from Haynesj, and 
that information he got from Haynes when he 
acquired the notes, or when the Federal City 
Securities Company acquired the notes in 1926 
(R., p. 168). He asked Haynes about Mrs. 
Frazer because when he purchased the notes he 
inquired of the parties as to the financial stand¬ 
ing of Mrs. Frazer, and he was told that he poidd 
talk to Mr. Haynes. Banks will, as a rule, talk 
to each other about matters of that kind, and 
Haynes told him Mrs. Frazer was all right ( He 
did not make any more definite inquiry as to her 
worth or as to just what property she opened 
because he must say that he always had confi¬ 
dence in the building itself, and it was our duty 
to find out any additional security to that. He 
did not make any investigation of the building 
at the time they took the notes and did not have 
any appraisers look at it. They were satisfied 
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that this building was sufficient security and it 
did not matter very much if Mrs . Frazer was 
worth anything much, and if she was it teas just 
that much other security . They examined the 
building, went through it, had no appraiser ex¬ 
cept themselves.” 

It will be hard to reconcile the foregoing testimony 
of Drury, when in one breath he states that he did not 
make any investigation of the Cambridge at the time 
he took the Frazer notes and did not have any ap¬ 
praisers look at it, with his subsequent statement that 
a report of an appraisal was made (R., p. 169) and 
thev examined the building, went through it, and had 

+> O 7 C 7 

no appraisers except themselves. Drury testified on 
direct examination as follows: 

“As witness recalls it, McRevnolds asked him 
what he thought of these notes, and he told him 
that at the time thev traded for those notes 
with Porter and Pickford, that Mr. Porter told 
him (Drury) that he could get all the informa¬ 
tion he wanted about Mrs. Frazer from Mr. 
Harry Haynes, president of the Farmers and 
Mechanics Bank of Georgetown. * * * He 

(McRevnolds), asked witness what he thought 
of the notes, and witness told him he thought 

THE NOTES WERE ALL RIGHT. ’’ “McRevnolds told 

him he thought the real estate was sufficient 
security in itself” (R., p. 165). (This state¬ 
ment is denied by McRevnolds.) (R., p. 145.) 

“Thev took the notes from Porter and Pickford 
•/ 

who were real estate operators. A deal of ex¬ 
change was made with them. They paid $125,- 
000 for the notes. The record will show when 
they got them” (R., p. 165). He was asked if 
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he had any reason for saying that Mrs. Frazer 
was responsible or irresponsible when he talked 
to McReynolds and said his recollection, fwhen 
he talked to McReynolds, was what he heard 
from Haynes. “Mr. Haynes had told him that 
Mrs. Frazer was thoroughly responsible alt the 
time he took these notes. Witness repeated 
THE SAME THING TO McReYNOLDS” (R., p. 166). 

Is the statement above quoted true? The record 
shows beyond question that Drury knew and had been 
advised by Mrs. Frazer in November and December, 
1928, that she had suffered “an appalling financial 
catastrophe” and was unable to pay the interest on 
the notes or curtail or pay the same at maturity \ that 
the bank had loaned Mrs. Frazer the sum of $3,^00 to 
pay the interest on the notes on or about December 
28, 1928, which fact, as appears from the record, was 
never disclosed to McReynolds by Drury or any officer 
of the Merchants Bank and Trust Company? Still 
Drury says, in the face of the record, that his recol¬ 
lection as to Mrs. Frazer’s financial condition when he 
talked to McReynolds was what he heard from Haynes 
in 1926. Is Drurv telling the truth? 

Drurv further testified that he knew jMrs. 

•f 

Frazer but he did not remember when he first 
met her. He did not know much of her until 
she sold the apartment to Von Rosen (&., p. 
167). To his knowledge that is about the first 
time he met her. He might have known her 
before but can’t recall. She called on him and 
said she wanted to make a sale or a trade, he 
thinks it was with Von Rosen. “It was| with 
reference to an adjustment of the interest, as 
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I recall it” (R., p. 167). (Although Mrs. Frazer 

(R., pp. 121, 122, 123, 229) testified that she 

called on him in November and discussed her 

situation with him.) Drury said, “She wanted 

to know if she could borrow some money to pay 

the interest and she gave a note for a certain 

amount and gave some cash. That is about the 

way it was settled. He loaned her the money. 

If he had considered her irresponsible or not a 

proper debtor he would not have loaned her this 

money. At that time the bank owned the 

notes and she owed the bank the interest monev. 

* 

The $3,500 note was not secured; the balance 
of the note they considered secured. If they 
had considered the $125,000 notes worthless 
and Mrs. Frazer irresponsible they would not 
HAVE LOANED McReYNOLDS $50,000 ON THE SECUR¬ 
ITY of them.” Mrs. Frazer paid some cash 
on account of the interest in addition to $3,500. 
The $3,500 was not enough to pay the interest. 
She paid the difference in cash. The $3,500 
note was dated December 28, 1929 (R., p. 168). 

“The first contract was prepared and ready 
to be signed at that time, January 10, 1929, but 
the second contract was not. He does not know 

whv McRevnolds had to wait around there for 
* * 

an hour. They might have been talking. That 
was the time McRevnolds asked him about the 

notes, AND WITNESS TOLD HIM HE THOUGHT THEY 

were good. It was at this conversation that he 
told McRevnolds that he had inquired from 
Harrv V. Havnes about Mrs. Frazer’s financial 

w * 

condition. That was the same day the contract 
was signed, as he recalls. It was before the 
second contract; the original contract never was 
signed. He could not tell whether it was an 


e 
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hour, a half hour, ten minutes or five minutes 
before it was signed.” 

Drury further testified that “he told him 
( Haynes) he had two notes of Mrs. Frazer's, 
one for $100,000, and one for $25,000. He de¬ 
scribed the notes and also the property on fiiliich 
they were secured. The only information he 

HAD IN REGARDS TO MRS. FRAZER’S FINANCIAL CON¬ 
DITION WAS WHAT HE ACQUIRED FROM HaRRY V. 

Haynes in 1926 when he purchased the notes, 

AND IT WAS that INFORMATION, AND THAT ONLY, 
WHICH HE COMMUNICATED TO McReYNOLDS” (R., 

p. 169). 


Is such a statement consistent with the truth and 
can it be reconciled with the foregoing and the 
following? 


4 4 Drury knew very well that the interest was 
in arrears on the Frazer notes on Decembe[r 28, 
1928. He did not tell McReynolds about ^Irs. 
Frazer’s having borrowed the money to pay the 
interest because she had borrowed the money 
and paid the interest at the time. He did not 
tell McReynolds on January 10, when the con¬ 
tract was signed, and when he was supposed to 
have had this conversation with him, that Mrs. 
Frazer did, not pay the interest on Octobe\r 26, 
1928. He did not know it. He does not ltnow 
that he knew at the time that the interest was 
not paid on that date. He may have known it, 
perhaps he did; he did not tell McReynolds. 
He could not keep every item in his mind where 
millions of dollars are to be taken care of. He 
did not tell McReynolds on January 10 that he 
had loaned Mrs. Frazer $3,500 in December, 
1928, on her unsecured note to help her pay the 
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interest to date. He knew it very well. He 
did not tell him because he considered she was 
good for the note on January 10 , 1929 , when 
she had made default of the interest in October, 
1928 . * * * He does not recall that as Mrs. 

Frazer testified she told him, that in November 
and December she had suffered a severe finan¬ 
cial loss and was unable to take care of the notes 
at maturity or pay interest thereon when due. 
She may have told him this; he wouldn't say 
she didn't; he doesn't recall" (R., pp. 169, 170). 

It is therefore admitted by Drury that he did not 
communicate to McReynolds the fact that the interest 
on the Frazer notes had not been paid in October and 
was not paid until December, 1928, or that the bank 
loaned Mrs. Frazer $3,500 to help pay the interest and 
keep the notes current, nor did he communicate the 
fact to McReynolds that Mrs. Frazer had advised him 
that she had suffered an “appalling financial catas¬ 
trophe” and could not take care of her notes at 
maturity or even pay the interest thereon, or that she 
was insolvent. (See Mrs. Frazer’s testimony, R., pp. 
121, 122, 123, 229.) 

The Merchants Bank and Trust Company denies, 
under oath, in its answer, that it had any information 
as to the responsibility of Mrs. Frazer, and the appel¬ 
lant, on information and belief, in its answer, states 
that it had no information as to the financial responsi- 
bilitv of Mrs. Frazer, other than that which Drurv 
communicated to McReynolds before the execution of 
the contract, whereas the records of appellant in evi¬ 
dence, the testimony of Drury and the testimony of 
Harman, show that the appellant and the Merchants 
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Bank and Trust Company had positive information 
that default had been made in the payment of the 
interest on the Frazer notes in October, 1928; that it 
had loaned Mrs. Frazer $3,500 on her unsecured note 
for the purpose of paying the interest due on said 
notes; that said loan was made in December, 1928, and 
that none of said information, it is admitted by both 
Drury and Rafferty, was ever communicated to Mcfeey- 
nolds (R., pp. 207, 208). ! 

Can it be seriously questioned in the light of the 
foregoing, but that said information was wilfully and 
deliberately withheld from McReynolds and concealed 
from him for the purpose of inducing appellees to take 
the Frazer notes? Can it be seriously contended, in 
view of the foregoing, that the findings of the court 
contained in said paragraph twelve are in error in any 
respect or particular? 

I 

Thirteenth Finding of Fact. 

1 

McReynolds Relied on Drury's Representations About 
the Notes and Executed the Contract. 

The court below, in the thirteenth paragraph of its 
findings of fact, found that the plaintiff was unaware 
of the facts set out in paragraph twelve of its findings. 
The court further found that McReynolds believed the 
representations of Drury as to the financial condition 
of Mrs. Frazer to be true; that he relied upon said 
representations and by reason thereof and the con¬ 
cealment of the true facts by Drury in connection with 
the Frazer notes, he was induced to accept and ^lid 
accept said notes of $125,000, in part exchange for the 
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McReynolds Apartment House. To have found other¬ 
wise the court would have to ignore in toto the undis¬ 
puted facts as disclosed by the evidence and the 
record. 


Fourteenth Finding of Fact. 

Cambridge Sold to Highest Bidder for $200,000. 

Frank A. Stetson, a witness produced on 
behalf of the appellant testified “that the Cam¬ 
bridge Apartment House was sold on the 19th 
day of June, 1929, under the first deed of trust 
at public auction, for the sum of $200,000, to 
the highest bidder” (R., p. 180). 

In view of this testimony there is no error in this 
finding. 

Fifteenth Finding of Fact. 

Sale of Frazer Notes Without Appellees' Knowledge 

or Consent. 

The court found, in paragraph fifteen of its findings 
of fact, that subsequent to the execution of the contract 
between plaintiffs and the D. C. Realty Company on 
January 10,1929, and prior to the consummation of the 
contract on, to wit, the first day of February, 1929, and 
while the Merchants Bank and Trust Company was act¬ 
ing as the agent of the plaintiffs, said agent without the 
knowledge and consent of the plaintiffs and without 
their authority sold and delivered to the Merchants 
Bank Investment Company the Frazer notes for the 
sum of $125,000; and that said bank and trust company 



has never accounted to the plaintiffs for the said sum 
of $125,000. | 

Referring to the allegations of paragraph 17 
of the amended bill (R. p. 43) it will be observed 
that the charge is, that the Merchants Bank and 
Trust Company, while acting as appellees’ 
agents * * * sold said Frazer notes [to the 

Merchants Bank Investment Company ‘ffor a 
valuable consideration, the character and amount 
of which said Merchants Bank and Trust| Com¬ 
pany has never disclosed to the plaintiffs.’f The 
answers of the appellant and the Merchants 
Bank and Trust Company in reply to said (|harge 
are most enlightening. The appellant upon in¬ 
formation and belief, and the Merchants Bank 
and Trust Company both deny all of said alle¬ 
gations except that they did receive fronji said 
Merchants Bank Investment Company th^ sum 
of $125,000 for the Frazer notes. 

In the stipulation (R. p. 76) signed by Mr. Rafferty, 
who was the trust officer of the Merchants Bank and 
Trust Company, and also the attorney representing the 
Merchants Bank Investment Company and the D. C. 
Realty Company, there appears the following: j 

44 That shortly subsequent to the 10th day of 
January, 1929, when the contract was made be¬ 
tween Joseph McReynolds and his wife, Ellen 
T. McReynolds, and the D. C. Realty Company 
Inc., the Merchants Bank Investment Company 
paid to the Merchants Bank and Trust Coippany 
$125,000 in cash for the note of Mrs. E. Van R. 
Frazer in the amount of $125,000. That the 
Federal City Securities Company above yefer- 
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red to, while conducting its business in that 
name during 1926 had, when the contract also 
above referred to, made with Mr. and Mrs. Mc¬ 
Reynolds, changed its name to the Merchants 
Bank Investment Company.’’ 

McReynolds testified (R. p. 135) he was not 

advised bv Peter A. Drurv or anv officer of the 
* * » 

Merchants Bank and Trust Company, Mer¬ 
chants Bank Investment Company or anv officer 
of the D. C. Realty Company, at the time the 
contract was signed or prior to the date the deal 
was closed as of February 1st, that the bank had 
sold the two Frazer notes to the Investment 
Company for $125,000 cash, nor had he been ad¬ 
vised that the property 1009 9th Street had been 
sold to the Merchants Bank Investment Com¬ 
pany (R. p. 135). 

Peter A. Drury, on cross examination, testi¬ 
fied, lie did not tell McReynolds when he signed 
the contract of January 10 , 1929 , that the Mer¬ 
chants Bank and Trust Company teas the owner 
of these notes and had sold them when he loaned 
McReynolds $ 50,000 on his note secured by these 
Frazer notes. He did not tell him ( McReynolds ) 
the bank had received $ 125,000 in cash at that 
time. Drury testified that when he loaned Mc¬ 
Reynolds $ 50,000 on the security of the Frazer 
notes, the bank had sold them for $ 125 , 000 . He 
did not at any time to his knowledge tell McRey¬ 
nolds that the bank had sold them for $ 125,000 
(R. p. 172). There were sold for the purpose of 
getting them into one concern so as to transfer 
them to McReynolds. The notes which McRey¬ 
nolds agreed to take under the contract had been 
sold when the $ 50,000 was loaned. They were 

sold bv the bank and transferred to the finance 
* 

corporation—(The Merchants Bank Investment 
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Company). (See also stipulation R. p. 76)— 
something had to be done in order to get the rec¬ 
ord straight in the matter (R. p. 173). It was a 
matter of bookkeeping. It had to be donb. He 
was asked, “if at the time the bank loaned Mc- 
Revnolds $50,000 it did not have in its possession 
$125,000 in cash belonging to him,” and witness 
answered, “that they had $125,000 of his securi¬ 
ties. Witness and no officer of the hank to his 
knowledge, ever told McReynolds that the hank 
sold the Frazer notes for $ 125,000 . He does not 
think that the hank or any officer thereof ever 
advised McReynolds that they had sold ti^e 9th 
Street property to the Investment Company. 
He didn’t see any reason for it.” “Andwhat 
ivas it his business what else was done with the 
building so long as he was satisfied with what he 
was getting?” (R. p. 173). 

Joseph A. Rafferty, trust officer of the Mer¬ 
chants Bank and Trust Company and president 
of the D. C. Realty Company testified “tl^at he 
knew at the time of the foreclosure of the Cam¬ 
bridge Apartment that the Merchants Ban^ and 
Trust Company had sold the Frazer notes tio the 
Merchants Bank Investment Company for ^125,- 
000 cash, and he is quite certain that McReyfiolds 
knew it. In reply to a question, “Did you tell 
McReynolds that?” he replied, “that he told 
McReynolds as specifically as it was possible to 
state that the properties were owned by the Mer¬ 
chants Bank Investment Company and the Mer¬ 
chants Bank and Trust Company, and that the 
I). C. Realty Company would have to get those 
properties from each of the other companies in 
order to make the conveyance to him; and that 
was the reason that witness wanted Mrs.j Mc¬ 
Reynolds to sign the contract with him, so j that 
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after the work of passing the properties by the 
Trust Company and Investment Company to the 
D. C. Realty Company had been done, Mrs. Mc- 
Reynolds could not refuse to sign the deed.” 
That was in the conversation on January 10? 
1929 , before the contract teas executed (R. p. 
207). (It is perfectly apparent that his reply 
was an evasion, because it is confined to a dis¬ 
cussion of the various pieces of real estate in¬ 
volved, whereas the question was intended to 
elicit the information whether he had advised 
McReynolds that the Trust Company had sold 
the notes and received $125,000 in cash). He 
was further asked, “you could not have told him 
that the bank had sold the Frazer notes on Janu¬ 
ary 10th because they did not sell them until sub¬ 
sequently according to your stipulation lie 
said, “That is very true, but the subsequently 
that is meant in the answer is that the mechanics 
of giving effect until the transaction was carried 
out until subsequent, but it teas understood at 
the time of that deal that these various prop¬ 
erties would be transferred to the Merchants 
Bank Investment Company and the I). C. Realty 
Company in order that they might give effect to 
the contract they entered into with McReynolds” 
(R. p. 207). 

Nowhere does it appear, that Rafferty told McRey¬ 
nolds that the Bank and Trust Company owned the 
Frazer notes or 1009 9th Street, and he knew said fact, 
because he was the trust officer of the Merchants Bank 
and Trust Company and president of the D. C. Realty 
Company (R. p. 209). It would appear, to say the least, 
that Mr. Rafferty was encountering considerable diffi- 
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culty in his effort to find some reasonable hypothesis to 
justify the bank’s dealing with McReynolds. 

Rafferty did not tell McReynolds on January 
10, 1929, that the Merchants Bank and [Trust 
Company was going to receive $125,000 from the 
Merchants Bank Investment Company for these 
notes. He did not say anything to him about the 
sale of the Frazer notes, that did not oc\ur to 
ivitness at the time. He did not tell McReynolds 
on January 10th, or any time subsequent thereto, 
that the bank received $ 125,000 in cash for the 
notes (R. p. 208). j 

Sixteenth Finding of Fact. 

Sale of 1000 Oth Street for $ 8,400 Without McReynolds’ 

Knowledge and Consent. 

The evidence clearly supports the court in its six¬ 
teenth finding of fact. 

McReynolds testified that he had not beeh ad¬ 
vised at the time the contract had been signed, 
or prior to the time the deal was closed as of 
February 1,1929, as to who owned the 9th Street 
property. He was not advised by Drury or any 
officer of the Merchants Bank and Trust Com¬ 
pany that it owned 1009 9th Street, nor h^d he 
been advised that said property had been sold 
to the Merchants Bank Investment Company for 
$8,400. (R. p. 135). 

Peter A. Drury testified he did not advis^ Mc¬ 
Reynolds that premises 1009 9th Street had been 
sold to the Investment Company for $8,400. He 
did not see any reason why he should. McjRey- 
nolds knew the place, he saw it; he examined 
what it was, and knew no doubt, i{ and what\ was 
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it his business what else was done with the build¬ 
ing so long as he was satisfied with what he was 
gettingV 9 In answer to a question, “Is that 
your theory of doing business ?” witness replied, 
“I think it is an honorable transaction” (R. p. 
173). 

Joseph Rafferty, trust officer of the Merchants 
Bank and Trust Company and attorney for the 
Merchants Bank Investment Company and the 
D. C. Realty Company, testified he did not tell 
McRevnolds when he talked to him after the 
foreclosure or just prior to the foreclosure of the 
Cambridge, that the bank had received $8,400 
over and above the trust of $16,000 on the 9th 
Street property. “He did not tell McRevnolds 
the exact amount of money, because, personally, 
he didn’t know it. It was a matter of looking 
at the books, getting those figures out, making 
an ladjustment, which required a great deal of 
work and that was just the thing we did not want 
to do unless we were certain the deal was go¬ 
ing through.” McRevnolds did not ask him and 
he did not volunteer. He knew that they, (the 
Merchants Bank and Trust Company) were paid 
fori the property but he did not know the exact 
amount in dollars and cents (R., pp. 208, 209). 

Yet we find Rafferty advising McRevnolds to let the 
Cambridge go and take his loss (R., p. 206-235). 

Nineteenth Finding of Fact. 

Ratification. 

An Issue of Fact. 


The appellant at page 67 of its brief says, “assuming 
that the court found the facts correctly, they do not as 
a matter of law support the decree,” for the reason 
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that the appellees have been guilty of laches, add that 
they have ratified the fraudulent acts of their agents. 
Neither of these contentions is tenable. 

The appellant attempts to justify the interposition 
of the pleas of ratification and laches, because of the 
alleged uncertainty respecting the theory on which 
the decree is based. Whereas, the record discloses 
that said defenses are interposed for the sole purpose, 
of avoiding, if possible, its liability for the gross viola¬ 
tion of its duty, as agent, of the appellees. 

Ordinarily, where a bill charges a defendant who 
occupies a fiduciary relation to the plaintiff, with 
fraud, misrepresentation and breach of duty, a defense 
of ratification admits said allegations and seiks to 
avoid liability on the ground that the principal at a 
date subsequent to the perpetration of the fraud, mis¬ 
representation and breach of duty, by some act, jeither 
active or passive, has condoned or ratified said yrrong- 
ful conduct. The record in this case may be searched 
in vain without discovering a scintilla of evidence to 
support the defense of ratification or laches and the 
court found that there was no ratification by appellees 
nor were they guiltv of laches. 

The record discloses that there is no uncertainty as 
to the theory upon which the decree is predicated. It 
is predicated upon the fact that the Merchants j Bank 
and Trust Company, appellees agent, was guilty- of a 
most flagrant violation of its trust to McReynolds, in 
a way that merits, and which should receive, in ap¬ 
pellees opinion, the most severe condemnation of this 
court. The lower court found as a fact, and it clearly 
appears from the record that McReynolds did not 
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know, when he renewed the $50,000 note at the bank 
from time to time, at the time Drury dictated the letter 
of November 2, 1929, at the time of the foreclosure of 
the Cambridge, or at the time he endeavored to re¬ 
finance the L Street property, that the Frazer notes 
and property 1009 9th Street were owned by the 
Merchants Bank and Trust Company, his agent, or 

that thev had been sold bv the bank to the Investment 
* * 

Company, and these facts did not come to his knowl¬ 
edge until the filing of the answer of the Merchants 
Bank and Trust Company and the stipulation herein 
(R., p. 76). 

McReynolds testified he did not know that the 
Frazer notes and 1009 9th Street belonged to 
the Merchants Bank and Trust Company at the 
time the contract was executed or consummated, 
nor did he have reason to suspicion such fact 
until shortly before the filing of the bill; that he 
did not know at the time he renewed the $50,000 
note and increased or curtailed the same from 
time to time as set out in the pleadings and the 
evidence, that the bank was the owner of the 
notes or the 9th Street property or that they had 
sold them to the Investment Company. He did 
not know at the time he signed the letter of No¬ 
vember 2, 1929, which was prepared by Drury, 
that the bank owned the Frazer notes or had sold 
the same subsequent to the signing of the con¬ 
tract. He did not know that Mrs. Frazer had 
advised the Merchants Bank and Trust Com¬ 
pany that she was insolvent until he heard her 
make that statement in his counsel’s office a few 
days prior to the trial (R., p. 136). He did not 
know any of the foregoing facts when he exe¬ 
cuted the note of July 2,1930, or at any time that 
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he had any dealings with either Drury or Raf¬ 
ferty or Bolling. He did not know any <j>f the 
foregoing facts at the time he endeavored to get 
Mr. Drury to assist in refinancing the L Street 
property (R., p. 140). 

Drury testified that he did not tell McRey- 
nolds at the time of the signing of the contract 
or at any time thereafter, that the bank w^s the 
owner of the Frazer notes and the 9th Street 
property, or that said property had been sold by 
the Merchants Bank and Trust Company to the 
Investment Company (R., p. 172). 

Mr. Rafferty, a nephew of Mr. Drury, testi¬ 
fied that he did not advise McReynolds <}f the 
foregoing facts at the time the contract} was 
signed or at any time thereafter, although he 
knew it (R., p. 209). But we do find Rafferty at 
the time of the foreclosure of the Cambridge 
advising McRevnolds to let the Cambridge go 
and take his loss (R., p. 206). In fact neither 
Raffertv or Drurv said a word about the If ore- 
going transaction until they testified at the trial. 

It appears from the record that appellees filed their 
bill within two months after they had a suspicionj that 
they had been overreached and defrauded bv ! their 

i 

agent. 

In view of the foregoing how can the appellant con¬ 
tend, as it does, at pages 70 to 74 of its brief, tl^at it 
should not be required to account for the money it 
received from the sale of the Frazer notes and 1009 
9th Street as a result of the fraud it perpetrated 
upon McReynolds. 

Certainly any negotiations that McReynolds entered 
into with Stetson, who represented the holder of the 
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first deed of trust on the Cambridge, could in no sense 
or by any stretch of the imagination constitute a ratifi¬ 
cation. Stetson, or the National Savings and Trust 
Company and Pickford, whom he represented, were 
not parties to the contract of January 10, 1929; they 
owed no dutv to McRevnolds, had suffered no loss or 
change of position by virtue of McRevnolds’ dealings 
with the Merchants Bank and Trust Company, nor 
were they in any way involved. They were third par¬ 
ties; their interest was entirely separate and distinct 
from those of the bank and McRevnolds, and McRey- 
nolds’ dealing with them was in connection with an 
entirely separate and distinct transaction. So how 
could McRevnolds’ endeavor to recoup his loss, by any 
contract or deal with the National Savings and Trust 
Company, be pleaded by appellant as a bar to McRev- 
nolds’ right to an accounting for the fraud that it 
perpetrated upon him? 

The appellant would have the court believe that Mc¬ 
Revnolds voluntarilv and of his own volition wrote the 

•» m/ 

letter of November 2, 1929, to the Merchants Bank and 
Trust Company. What are the facts? McRevnolds, 
shortly after the receipt of the letter from the Shell 
Company, dated October 30, 1929, took that letter and 
showed it to Drury at the bank; Drury read and dis¬ 
cussed it, and with the Shell letter before him, Drury 
dictated the letter of November 2, 1929, had it tran¬ 
scribed on the stationery of the bank and obtained Me- 
Reynolds’ signature to it. The wording of that letter 
was the product of the mind of Drurv; the interpre¬ 
tation placed upon the Shell letter was Drury’s inter¬ 
pretation and not McReynolds’, and there can be no 



doubt, in view of the record, that with that letter be- 
fore him, Drury saw an opportunity to get MbRey- 
nolds’ brother’s indebtedness to the bank paid^ and 
that Drury obtained McReynolds’ signature to the 
November 2, 1929 letter, as McReynolds testified he 
did, upon Drury’s express promise to refinance the L 
Street property. Unless there was such a promise 
why should McReynolds assume the indebtedness of 
his brother? There was no obligation on his part to 
do so and there was no consideration passing t<\ Mc¬ 
Reynolds for the assumption of his brother’s indebted¬ 
ness, unless it be Drury’s promise to refinance the L 
Street property. And during all the time that I)rury 
sat talking over the situation with McReynolds, dictat¬ 
ing the letter of November 2, waiting for it to be 
transcribed, extracting from McReynolds his prdmise 
to pay his brother’s indebtedness, he knew tha^; the 
bank had defrauded McReynolds by betraying its trust 
and then had in its possession $83,000 that belonged 
to him, the proceeds of the sale of the Frazer note^ and 
the 9th Street property, and not a word passeeji his 
lips about it. 

Appellant at page 71 of its brief says, “And it was 
not until October, 1930, when the Merchants Bank and 
Trust Company was about to consolidate with the 
Federal-American National Bank that he awoke t^ the 
realization that he had been defrauded and was en- 

j 

titled to an accounting.” The answer to the foregoing 
statement is that McReynolds filed his bill when he 
was in possession of sufficient facts to justify its filing. 
He filed it October 9,1930. The appellant, with knowl¬ 
edge that the appellees had filed their bill, and kjaow- 
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ing that a rule had been issued requiring the Mer¬ 
chants Bank and Trust Company to show cause why 
the proposed consolidation between it and the appel¬ 
lant should not be enjoined, went ahead with said con¬ 
solidation and perfected the same. Thereafter McRey- 
nolds amended his bill by making the appellant a party 
defendant. The appellant went into the consolidation 
with its eyes open, knowing of the alleged fraud that 
the Merchants Bank and Trust Company had per¬ 
petrated upon McReynolds, and knowing that it would 
be called on to account for same, it protected itself 
against liability by the incorporation of sections 5 
and 6 in the contract of consolidation. They are as 
follows: 


Section 5. 4 ‘Federal-American National Bank 
of Washington shall furnish net assets above 
all liabilities of that association equal to not 
less than $2,700,000 of the capital, surplus and 
profits of the consolidated bank, and Merchants 
Bank and Trust Company shall furnish net 
assets above all liabilities of that association 
equal to not less than $800,000 of the capital, 
surplus and profits of the consolidated bank. 

Section 6. “All assets of either association at 
the date of consolidation shall pass to and vest 
in the consolidated association, and the con¬ 
solidated association shall be responsible for 
all of the liabilities of every kind and descrip¬ 
tion of each of the consolidating associations 
existing at the date of consolidation.” 

There is not a scintilla of evidence that McReynolds 
knew at the time any of the acts relied upon by the 
appellant, as constituting a ratification, that the 9th 



Street property and the Frazer notes belonged ti> the 
bank, and he certainly did not know that the bankj had 
sold said property and converted the proceeds thereof 
to its own use. | 

How, then, in the light of the undisputed factjs of 
the record, can it be successfully contended that 
McReynolds ratified the fraud that was perpetrated 
upon him by his agent? 

The very latest expression of this Court on the 
subject is contained in the case of District Natipnal 
Bank v. Maiatico, 60 W. L. R. 35, p. 608, as follows: 

“The issue of ratification presents a question 
of fact, and depends upon the intent of the 
party. It is ‘the adoption by a person as bind¬ 
ing upon himself of an act done in such Rela¬ 
tions that he may claim it as done for his benefit, 
although done under such circumstanced as 
would not bind him but for his subsequent 
assent’ (52 C. J. 1144). Whether such assent 
has been given under certain circumstances is 
to be found by the jury from all the evidence 
in the case. 

“Ratification is a matter of intention. It 
may be expressed or it may be implied, bui in 
order to establish an implied ratification there 
must be some act or some conduct on the part 
of the principal clearly showing such intention, 
or, as it was expressed by the Supreme CoRirt, 
‘Such ratification may be by express consent, 
or by acts and conduct of the principal incon¬ 
sistent with any other hypothesis than that he 
approved, and intended to adopt what had bteen 
done in his name.’ ” Supervisors v. Schenck , 
72 U. S. 772, 782. 
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In the case of Owings v. Hull, 9 Peters 607; 9 Law 
Ed. 247, the court, speaking through Mr. Justice Story, 
said: 


“No doctrine is better settled, both upon prin¬ 
ciple and authority, than this—that the ratifica¬ 
tion of an act of an agent previously unauthor¬ 
ized, must, in order to bind the principal, be 
with a full knowledge of all the material facts. 
If the material facts be either suppressed or 
unknown, the ratification is treated as invalid, 
because founded in mistake or fraud.’’ 

The law is well stated in 2 C. J., pages 476, 477, as 
follows: 


“As a general rule, in order that a ratifica¬ 
tion of an unauthorized act or transaction of 
an agent may be valid and binding, it is essen¬ 
tial that the principal have full knowledge, at 
the time of the ratification, of all material facts 
and circumstances relative to the unauthorized 
act or transaction.” 

Laches. 

How can the question of laches be raised in view of 
the record! The record shows conclusively that within 
three months at the most from the time McReynolds 
had a suspicion that he had been overreached by his 
agent, that he filed his original suit. It is hardly con¬ 
ceivable in view of the record that he could have acted 
with greater dispatch. The doctrine of estoppel by 
laches is clearly stated by Mr. Justice Lamar, speak¬ 
ing for the court in the case of Northern Pacific Rail- 
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road Company v. Boyd , 228 U. S. 482, 57 Law Ed. 931, 
who said: 

“Lastly, it is said that Boyd was estopped 
from attacking, in 1906, a reorganization Com¬ 
pleted in 1896, and, ordinarily, such a lapsb of 
time would prevent any creditor from asserting 
a claim like that here made. For along with 
the policy to encourage reorganizations goes 
that of requiring prompt action by those who 
claim that their rights have been injurioqsly 
affected. The fact that improvements are put 
upon the property—that the stock and bonds of 
the new company almost immediately became 
the subject of transactions with third persons— 
calls for special application of the rule of dili¬ 
gence. But the doctrine of estoppel by laches 
is not one which can be measured out in days 
and months, as though it were a statute of 
limitations. For what might be inexcusable 
delay in one case would not be inconsistent with 
diligence in another, and unless the nonaciion 
of the complainant operated to damage the 
defendant , or to induce it to change its position, 
there is no necessary estoppel arising from the 
mere lapse of time” Townsend v. Vand^er- 
werker, 160 U. S. 186, 40 L. Ed. 388, 16 Sup. 
Ct. Rep. 258. 

In the case of Kilbourn v. Sunderland , 130 U. S. 5,05, 

32 L. Ed. 1009, the court said: i 

■ 1 

“In answer to the defenses of laches and 

limitation the complainants contend that the 
alleged bad faith of defendants was not dis¬ 
covered by them until a short time before the 
bill was filed, and that they had no intelligible 


l 

i 


48 


information of the excess in charges for care 
and management until late in June, 1878. 

“Reasonable diligence is of course essential 
to invoking the activity of the court, but what 
constitutes such diligence depends upon the 
facts of the particular case. Where a party 
injured by fraud is in ignorance of its existence, 
the duty to commence proceedings arises only 
upon discovery; and mere submission to an 
injury after the act inflicting it is completed 
cannot generally, and in the absence of other 
circumstances, take away a right of action, 
unless such acquiescence continues for the 
period limited by the statute for the enforce¬ 
ment of such right. DeBussche v. Alt, L. R., 
8 Ch. Div. 286, 413. We hold that the com¬ 
plainants moved with sufficient promptness 
upon discovering the fraud, and that, although 
reposing confidence in their agents, they may 
have neglected availing themselves of some 
source of knowledge they might have sought, 
the defendants cannot be allowed to sav that 
complainants ought to have suspected them, 
and are chargeable with what they might have 
found out upon inquiry aroused by such 
suspicion.” 

Weight to be Given Chancellor’s Finding of Fact. 

Knowing that the testimony of Drury and McRey- 
nolds was in sharp conflict, counsel for the appellant, 
as grounds for the admission of certain evidence, said 
to the lower court, “I again say to your Honor that 

I THINK THIS CASE, SO FAR AS THE MERITS OF IT IS CON¬ 
CERNED, IS COMING DOWN TO THE QUESTION OF THE CREDI¬ 
BILITY OF THESE WITNESSES, McREYNOLDS ON THE ONE 
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hand and Drury on the other, and I submit that 

THESE THINGS ARE IMPORTANT FOR THE PURPOSES OF 
ENABLING THE COURT TO DECIDE EXACTLY TO WHOM CREDIT 
IS TO BE GIVEN.” 

In view of the foregoing statement can appellant 
complain because the court decided the question as to 
whom credibility was to be given in favor of McRey¬ 
nolds! Drury says he did not know McReynoldp prior 
to the signing of the contract on January 10, 1929. The 
record shows that McReynolds knew and had business 
dealings with Drury, prior to the execution of the con¬ 
tract of January 10, 1929, notwithstanding Ejrury’s 
assertions to the contrary. 

McReynolds testified that he went to see 
Drurv and talked to him in regard to the 
Frazer notes prior to January 10, 1929. jHe did 
not know how long prior to the signing of the 
contract that he knew Drury personally. It was 
quite some time. Drury used to deal at his place 
when he had a carriage and wagon shop. (He 
had been out of the carriage and wagon business 
about ten years) (R., p. 144). He was jnot in¬ 
troduced to Mr. Drury by Shaffer on the day 
that they had met to sign the contract be¬ 
cause he had met him a long time before that 
although he does not know how many yeaps (R., 
p. 134). He had business transaction^ with 
Drury prior to this interview that witness had 
with him two or three days before the contract 
was signed. He had an account at the bank at 
one time (R., pp. 143,144). When he first bpened 
that account he received a letter from Mr.jDrury 
thanking him for coming there to deal. Tphe ac¬ 
count remained for possibly two years (|t., pp. 
163, 164). 


I 




4r 
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On redirect examination McReynolds testified 

that four or five years ago a friend of his was in 

business and wanted to borrow some money and 

thev would not lend it to him unless McRevnolds 
* * 

would indorse his note. Witness went to see Mr. 
Drury and indorsed the man’s paper for $10,000 
right at his (Drury’s) desk. This man made a 
couple of small payments and then went into 
bankruptcy. The name of this man is Hoover 
Zook. Witness again went to see Drury and told 
him that he could not pay all of this money at 
one time and was responsible for it and would 
pay it. He did pay it, the entire amount. 

Peter A. Drury, in face of the foregoing, tes¬ 
tified (R., p. 165) that he does not remember 
having met McReynolds prior to January 10, 
1929. He knew of him and his family for the last 
thirty-five or forty years, but personally has no 
recollection of meeting him before. (He does 
not say that he didn’t meet him.) He had 
nothing to do with the Zook loan (R., p. 166). 


Shaffer testified he did not introduce McReynolds 
to Drury because he already knew him (R., p. 129). In 
an effort to contradict McReynolds the appellant 
called Hoover Zook, who testified (R., pp. 177, 179). 

He wouldn’t say that sometimes McReynolds 
didn’t go to the bank with him. He couldn’t say 
positively. * * * After witness had gone 

into bankruptcy and was borrowing some money 
to buy the business back he is under the impres¬ 
sion that Mr. McReynolds met him at the bank 
at one time (R., p. 177). That was when he was 
owing the bank. To the best of his knowledge 
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that is the only occasion on which McReynolds 
went there with him. That was in reference to a 
new note. He never had any dealings wi ;h Mr. 
Drury personally but he does not know whether 
McReynolds had any dealings with Druijy. 

Counsel for defendant read to witness the following 
testimony of McReynolds: 

4 4 Several years ago, about five years ^go, a 
friend of mine was in business and he wanted to 
borrow some money up there. He wanted to 
borrow from this bank and they wouldn’t loan 
him the money unless I would endorse his 
paper.” Witness was asked if he had fiijst ap¬ 
plied for a loan to the bank and was toljl that 
they wouldn’t loan him unless the paper vias en¬ 
dorsed, to which he replied, 4 ‘That evidently 
must have been the condition. I don’t remember 
now whether I applied to them or not.” ^o the 
best of witness’s recollection he does not recall 
that McReynolds went up to Drury’s de^k and 
endorsed his note for $10,000. “Witness did 
not pav the $10,000 but McRevnolds didl’ (R., 
p. 178)'. 

It will thus appear from the reading of the testi¬ 
mony of Zook that McReynolds’ testimony in connec¬ 
tion with the Zook transaction is unimpeached, ei mat¬ 
ter that appellant fails to comment upon in its bifief. 

The record shows conclusively that McReynolds had 
several conversations with Drury and Bolling ^-t the 
time of the renewals of his $50,000 note and that Drurv 
and Bolling had promised him upon the occasion of 
said renewals, that there would be some adjustment 
of his claim against the bank, for the balance Jwhich 


i 
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McReynolds claimed was due him, said balance being 
represented by the $125,000, the face value of the 
Frazer notes which Drury assured McReynolds were 
good and would be paid at maturity, and the $50,000 
which thev subsequently loaned him. McReynolds 
testified that he never renewed one of those notes but 
what there was some conversation either with Drury 
or Bolling as to an adjustment, and that either one or 
the other promised him on each and every occasion 
that some adjustment would be made. Drury denies 
that there was ever anv such conversations but the 
appellant,! notwithstanding McReynolds’ statement 
that these conversations occurred many times in the 
presence of Bolling and that Bolling made the same 
promises to him that Drury did, Bolling, although 
President of the Merchants Bank and Trust Company 
at the time of consolidation, vice president of the ap¬ 
pellant at the time of the trial, was not produced to 
contradict McReynolds, and the presumption is that 
the only reason that Bolling was not produced is be¬ 
cause he would have to substantiate McReynolds and 
therefore contradict Drury, a risk the appellant was 
not prepared to assume. 

During the course of the trial McReynolds was 
shown two letters from a Mr. Ellis, attorney for the 
Merchants Bank and Trust Company, one dated July 
15, 1930, and the other dated July 24, 1930 (R., pp. 162, 
163), and testified: 

that he had a conversation with Mr. Ellis after 
he had received the letter of July 15, 1930. He 
did not know which Mr. Ellis it was but the con¬ 
versation was in reference to the note. When 
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asked to state the substance of the conversation 
he said that Mr. Ellis talked to him abopt the 
$50,000 note and lie told him his position\ His 
whole conversation with Mr. Ellis drifted into 
renewing an acquaintance of some yeaijs ago 
more than a business conversation. They talked 
about the note—McReynolds talked aboijit his 
side of it and Mr. Ellis talked about the bank’s 
side of it. There was not any decision made. 
There were not any demands made (R., pj 137). 
He went to see Mr. Ellis and told him what he 
came for. They talked more about thing^ that 
happened in the past than anything else. Mr. 
Ellis talked to him something about this ijioney 
at the bank and “I told him my side about it 
that he did not know before. As a matter of fact 
there wasn’t a whole lot said about it, more of a 
social visit I would say, than a business (me.” 
He did not tell the Mr. Ellis he interviewee! that 
he would see Mr. Bolling and look around and 
see if he could raise some other collateral to 
secure his $50,000 note on. That would have 
been a ridiculous thing for him to sav (R., p. 

162). * j 

It will be observed that at the time these letters were 
written that McReynolds had been advised bf his 
counsel not to further renew his note of July 2, 1930. 
And it “ivould have been a ridiculous thing” for him 
to promise that he would raise other collateral secured 
by said note when he was contemplating filing suit 
against the bank to compel the bank to account t(j him 
for the monev out of which he had been defrauded, the 
cancellation of his note and the reconveyance of 1009 
9th Street. 
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Again it will appear that neither Mr. Ellis or Mr. 
Bolling were called to contradict McReynolds in re¬ 
gard to what transpired at the interview or interviews 
when he saw Mr. Ellis. Mr. Ellis was a counsel in the 
case and was anxious to see the bank prevail and had 

not the interviews been of the nature that McRevnolds 

* 

testified, there is no doubt that Ellis would have been 
produced to contradict McReynolds. Moreover Mc¬ 
Reynolds denied that he talked with Bolling as stated 
in the Ellis letter of July 24, 1930, with reference to 
putting up additional security for his $50,000 note. It 
will be observed that Bolling was not produced to 
contradict McReynolds. 

The appellant would attempt to contradict McRey¬ 
nolds by the testimony of one Walter McNichol. Ap¬ 
pellees do not propose to dignify the testimony of 
McNichol by quoting therefrom because a reading of 
his affidavit and testimony will convince the unbiased 
mind that he is absolutely unworthy of belief in every 
respect and particular. 

From an examination of the whole record the con¬ 
clusion is inevitable that the court was right in decid¬ 
ing the question of credibility in favor of McReynolds. 

The very latest expression of this court on the impor¬ 
tance to be given a chancellor’s findings of fact in an 
equity case is found in the case of Matson v. Rusch, 60 
Washington Law Reporter, No. 31, page 515. There 
the testimony of plaintiff and the defendant, who were 
the principal witnesses, sharply contradicted each 
other, and this court, speaking through Mr. Chief Jus¬ 
tice Martin said: 


t 



“Moreover, it is settled law that where an 
equity cause is tried in open court with a fi|ill op¬ 
portunity on the part of the trial justice to ob¬ 
serve the demeanor of witnesses and to ju(jige of 
their veracity, his findings on questions of fact 
have much the same sanctity as the verdict of a 
jury, and they will not be disturbed on appeal 
unless a mistake of judgment is so apparent as 
to demand a reversal. McLarren v. McLdrren, 
45 App. D. C. 237, 44 Wash. Law Rep. 360.” 


In the case of Manning v. American Security and 
Trust Company, 50 App. D. C. 194, this court spe 
through Mr. Justice Van Orsdel said: 


hking 


“The findings of fact by a Chancellor are 
highly persuasive to the reviewing court[ and 
will not be disturbed except for manifest er 


l 

ror. 


. 93, 


In the case of Howard v. Holmes, 52 App. D. 

F. R. 597, Mr. Justice Van Orsdel again said: 

“While in equity cases questions of fact 
as well as of law are open to appellate review, 
wiiere testimony has been taken in open c^ourt, 
as in this instance, with full opportunity fo ob¬ 
serve the demeanor of witnesses, the conclusions 
of the chancellor upon issues of fact are highly 
persuasive.” 


Again in the case of Burroughs v. Burroughs, 55 


App. 


D. C. 271: 53 W. L. R. 324, 325; 4 F. R. (2d) 938 \ this 
court said: j 

“Where the trial court had full opportunity to 
observe the demeanor of the witnesses aifd to 
judge of their veracity, the general rule isj that 
an appellate court will be slow to disturb the 
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findings made on the evidence by the trial court 
unless plainly unwarranted.” Butte, etc., v. 
Clark-Montana Co., 249 U. S. 12, 63 L. Ed. 447. 

Again in Cattleman v. Avignone, 56 App. D. C. 253, 
this court said: 

“In addition to what has been said, it should 
be observed that the trial justice heard the wit¬ 
nesses in this controverted matter. His finding 
ought not to be set aside, unless it appears that 
there has been an error in law or a conclusion of 
fact unwarranted by the evidence.” Snow v. 
Snow, 50 App. D. C. 242. 

In the case of Boteler v. Plugge, 57 App. D. C. 69, 
this court speaking through Mr. Chief Justice Martin 
said: 

“The finding of the trial court upon the evi¬ 
dence will not be disturbed unless manifestlv 
wrong. ’ ’ 

In the case of The Chesapeake, etc., v. Wathen, 55 
Fed. Rep. (2d) Xo. 1, 228, the Circuit Court of Appeals 
for the Fourth Circuit on January 26, 1932, said: 

“This court has repeatedly laid down the 
rule that the finding of a trial judge, who 
had the opportunity of seeing the witnesses, 
hearing their story, judging their appearance, 
manner, and credibility, on a question of fact, is 
entitled to great weight and will not be set aside 
unless clearly wrong. Virginia Shipbuilding 
Corporation et ad. v. United States (C. C. A.) 22 
F. (2d) 38; Lewis v. Jones (C. C. A.) 27 F. (2d) 
72; Chesapeake Lighterage & Toiuing Co., Inc., 
v. Baltimore Copper Smelting <& Bolling Co. 


(C. C. A.) 40 F. (2d) 394; Lamber Lumber Co. 
v. Jones Engineering & Construction Co., Inc., 
et al. (C. C. A.) 47 F. (2d) 74; Commercial Cas¬ 
ualty Ins. Co. v. Williams (C. C. A.) 49 F. (2d) 
472.” 

* i 

If this case were to be decided on the credibilitv of 

i 

McReynolds or Drury, as suggested by counsel fqr the 
appellant, irrespective of all the other corroborating 
facts and circumstances supporting appellees’ ca^e as 
appears in the record and the testimony of disinter¬ 
ested, as well as hostile witnesses, called on behalf of the 
appellee, it is respectfully submitted that not only the 
findings of the lower court are correct and should not 

I 

be disturbed, but there could have been no other findings 
consistent with the record. 

The lower court filed its findings of fact and conclu¬ 
sions of law July 30, 1931, two months or tnore 
after the case had been argued and submitted, and it is 
respectfully submitted that the court has given to this 
case the most careful consideration and studv. jFur- 
thermore it is obvious that Mr. Justice Luhringjwas 
thoroughly conversant with the evidence and the law of 
this case and has applied the same in accordance [with 
the decisions of this court and the well adjudicated qases 
of other courts of last resort. 

Fifth, Sixth, Eighth, and Ninth Assignments of Error. 

I 

Did the Merchants Bank and Trust Company Violate 
Its Duty as Agent to the Appelleesf 

The above assignments of error involve the alleged 
erroneous application of the law as applied to the facts 
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as found by the court. The primary question involved 
in said assignments of error is, was the Merchants Bank 
and Trust Company the agent for McReynolds? 

That said Merchants Bank and Trust Company was 
the agent of McRevnolds is established bevond doubt. 

'w' * * 

(See contract of January 10, 1929, R., p. 51.) Said 
agency is admitted by counsel for the appellant (R., p. 
210). If the bank teas not the agent of appellee on 
what possible theorg could it justify the acceptance of 
the commission from McReynolds? 

The agency of the bank being clearly established, the 
duty of said agent to its principal is manifest. There is 
no dispute that at the time the contract of January 10, 
1929, was entered into the Frazer notes and premises 
1009 9th Street, N. W., were the property of the Mer¬ 
chants Bank and Trust Company. That fact is admitted 
by said Merchants Bank and Trust Company and the 
appellant in their answers and is clearly established by 
the evidence. McReynolds testified, and the court so 
found, that at the time of the execution of said contract 
he did not know the Frazer notes and 1009 9th Street 
belonged to the Merchants Bank and Trust Company. 
It is established beyond doubt by the pleadings, stipu¬ 
lation (R., p. 76), and the evidence, that after the execu¬ 
tion of the contract on January 10, 1929, and prior to 
the consummation of the same on, to wit, February 1, 
1929, the Merchants Bank and Trust Company, without 
the knowledge of McReynolds, sold the aforementioned 
properties to the Merchants Bank Investment Com¬ 
pany for the sums of $125,000 and $8,400 respectively. 
Moreover, it never advised McReynolds of said fact nor 
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was McReynolds aware of the fact that the properties 
were sold until shortly before filing his original bill. 
McReynolds testified he did not know it; Drurv testified 
he did not tell him; Rafferty testified he did not tel i him. 
In fact there isn’t a scintilla of evidence in thi^ case 
from beginning to end that McReynolds ever knew that 
the aforementioned property which he agreed to take 
under the contract had been sold by his agent fcjr the 
sums of $125,000 and $8,400 until shortly befoije the 
trial. 

That the bank, while acting as appellees’ agent ? was 
guilty of a most flagrant violation of its trust and 
violated in every respect and particular its duty to 
McReynolds is clearly established. Such acts ofi the 
part of an agent in dealing with its principal have 
always received the most severe condemnation of the 
courts, and no court, so far as appellees have been 
able to discover, has ever placed its stamp of approval 
or applauded an agent who so grossly violated ^very 
duty to its principal as did the Merchants Bank and 
Trust Company in its dealings with McReynolds. 

In the case of National Savings and Trust Company 
v. Sands, 44 App. D. C. 30, this Court, speaking 
through Mr. Justice Van Orsdel said: 

4 ‘ This is a case where the court will not | stop 
to dissect each particular transaction for the 
purpose of discovering whether or not there} was 
concealment or fraud on the part of the agent. 
Fraud and concealment are so conclusively 
shown in many, if not all, of the transactions, 
that the whole agency is tainted, and equity 
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will require a general accounting by the defend¬ 
ants for all transactions with plaintiff’s prop¬ 
erty, whether by the firm or either of its 
members. 

“It may as well be understood by real estate 
agents that the courts will not tolerate the sur¬ 
reptitious taking of double commissions, or the 
trading of a principal’s property for property 

IX WHICH THE AGENT IS EITHER SECRETLY INTER¬ 
ESTED as owner or agent, or in what is known 
as\ triangular deals, where the title passes 
through a dummy or straw man for the purpose 
of piling up commissions and concealing the 
real facts relating to the transaction, or any 

POSITION ASSUMED BY THE AGENT WHICH IS EVEN 
REMOTELY ANTAGONISTIC TO HIS PRINCIPAL, OR ANY 
CONCEALMENT FROM THE PRINCIPAL BY THE AGENT 
OF ANY TRANSACTION CONDUCTED BY THE AGENT 

relative to his agency. As ice have said 
before: “The fiduciary relation established 

BETWEEN THE PARTIES CHARGED THE DEFENDANTS 
WITH A SACRED TRUST, WHICH DEMANDED OF THEM 
A COMPLETE, OPEN AND FRANK DISCLOSURE TO 
PLAINTIFFS OF EVERY STEP TAKEN IN THE TRANS¬ 
ACTION FROM THE DATE OF THE CREATION OF THE 
AGENCY UNTIL THE TRANSACTION WAS FINALLY 

closed. During that period defendants owed 

A DUTY TO PLAINTIFFS WHICH FORBADE THE PLACING 
OF THEMSELVES IN ANY ATTITUDE, HOWEVER PROFIT¬ 
ABLE, THAT WOULD EVEN APPEAR TO BE ANTAGO¬ 
NISTIC TO THE INTERESTS OF PLAINTIFFS, WITHOUT 
FIRST HAVING SECURED THEIR CONSENT AFTER A 
FULL DISCLOSURE. THE PRACTICE OF REAL ESTATE 
AGENTS IN CONCEALING FROM THEIR PRINCIPALS 
THE CONDITIONS UPON WHICH CONTRACTS OF SALE 
ARE PROCURED CANNOT BE TOO SEVERELY CON¬ 
DEMNED. The name of the actual vendee, the 



true consideration, and every detail employed 
by the agent in bringing the parties together, 
should be promptly disclosed by the agent to 
his principal, and for failure to do so the courts 
will uphold the principal, not only in repudiat¬ 
ing the transaction, but in recovering loss j sus¬ 
tained by him or profit secured by the agent.” 
Dahlgren v. Stony, 39 App. 1). C. 29. ! 

I 

In the case of Dahlgren v. Story, 39 App. D. d). 29, 
this Court, speaking through Mr. Justice Van Oijsdel, 
said: j 

“ The relation of agent and principal did not 
cease with the execution of the contract of sale, 
but extended continuously from the date of the 
submission of the original proposition, in A\pril, 
until the execution and delivery of the p eed 
and the payment of the consideration therefor, 
in October. This being true, the defendants 
will be held to the strictest accountability dur¬ 
ing the time the fiduciary relation existed, or 
prior thereto, for all acts connected with or 
affecting their agency. 

“* * * rpj ie a g reemen t y therefore, between 
Cobb and Lehr, thus construed, places defend¬ 
ants in the position of purchasers of the prop¬ 
erty for which they were at the same time 
agents. Such a relation has been universally 
condemned, and will not be upheld either | on 
principles of justice or public policy. * * * 

“In a case of this sort the issue of fraufi is 
eliminated. Where an agent voluntarily places 
himself in a position antagonistic to the interest 
of his principal, the Court will not stop to con¬ 
sider whether any fraud in fact existed or jvas 
even intended, or whether the principal suffered 
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loss. The principal has at his disposal the 
option of repudiating the entire transaction, or 
of demanding and enforcing reparation for loss 
sustained, including commissions paid. The 
rule of law applicable to the state of facts here 
presented is well stated by Mr. Justice Harlan 
in Robertson v . Chapman, 152 U. S. 673, 681, 38 
L. Ed. 592, 595, 14 Sup. C. Rep. 741: * He (the 
agent) was precluded by the position voluntarily 
assumed by him from, taking advantage of his 
principal, or from dealing with the property 
committed to his care in any other capacity than 
as an agent, who was bound to subordinate his 
own interests to those of his principal. He 
could not, directly or indirectly, become the 
purchaser and maintain any title thus acquired 
as against his principal; for, in so purchasing, 
his duty and his interest would come in conflict. 
If an agent to sell effect a sale to himself, under 
the cover of the name of another person, he 
becomes, in respect to the property, a trustee 
for the principal, and, at the election of the 
latter, seasonably made, will be compelled to 
surrender it, or, if he had disposed of it to a 
bona fide purchaser, to account not only for its 
real value, but for any profit realized by him 
on such resale. And this will be done upon the 
demand of the principal, although it may not 
appear that the property, at the time the agent 
fraudulently acquired it, was worth more than 
he paid for it. The law will not, in such case, 
impose upon the principal the burden of prov¬ 
ing that he was in fact injured, and will only 
inquire whether the agent has been unfaithful 
in the discharge of his duty. While his agency 
continues, he must act, in the matter of such 
agency, solely with reference to the interests of 
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his principal. The law will not permit him, 
without the knowledge or assent of his prin¬ 
cipal, to occupy a position in which he w^ll be 
tempted not to do the best he may for the prin¬ 
cipal. J The rule is also well stated and applied 
in Pomeroy’s Eq. Jur., Sec. 959; Clark |& S. 
Agency, Sec. 407; Godfrey v. Dutton, 16 App. 
D. C. 117; Harten v. Loffler, 31 App. D. C. |362; 
Rawlings v. Collins, 36 App. D. C. 72.” j 

Again in the case of Fox v. Patterson, 43 App. t). C. 
484, this Court, speaking through Mr. Justice Robb, 
at page 489, said: 

“Without elaboration, we think it clear be¬ 
yond controversy that Mr. Fox not only knew 
of but was a party to the Abert contract pur¬ 
chase. In other words, when the transaction 
with Mrs. Patterson was consummated, Mr. Fox, 
notwithstanding that he was representing to 
her that he was acting as her agent and solely 
in her interest, teas in fact financially interested 
in the property he was trading herd' Anil at 
page 493, the Court said: j 

“He grossly betrayed his trust, and ledher 
into a disastrous venture . Instead of serving 
her, as in duty and justice he was bound to\ do, 
he was serving himself. When she and her 
daughter went to his office, neither Mr. Warren 
nor Mr. Abert was the owner of the California. 
An enforceable contract of purchase had tyeen 
executed and a payment of $500 made thereon, 
under which Early & Lamptom and Fox Were 
to become the real owners. Instead, therefore, 
of Mr. Fox being in a position to act solely in 
the interest of Mrs. Patterson, he had secretly 
assumed a position antagonistic to her. Such 
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conduct cannot be too strongly condemned, and 
where it has occurred the principal may repu¬ 
diate the entire transaction and enforce repara¬ 
tion for losses sustained.” Dahlgren v. Story, 
39 App. D. C. 29; Forrest v. Wardman, 40 App. 
D. C. 520. 

When employed to purchase, an agent cannot 
sell his own property to his principal. Walker 
Real Estate Agencv, 2d Ed. 334. If a broker 
lias an individual interest in the transaction he 
is employed to negotiate and fails to disclose 
the fact to the principal, this constitutes a fraud 
which deprives him of the right of compensa¬ 
tion for his services. Walker Real Estate 
Agency, 2d Ed. 287. Unless the principal is 
fully advised of all the facts, a broker employed 
to buy real estate cannot sell to his principal 
property in which he has an individual interest. 
Walker Real Estate Agency, 2d Ed. 238. A 
broker for both parties to an exchange of lands 
owes to each the same good faith that he would 
have owed to either had he been a single agent. 
Walker Real Estate Agency, 2d Ed. 169. 
Daugherty v. Stocks, 172 S. W. 616, 185 Mo. 
App. 541. 

Individual Interest of Broker. 

The duty of a real estate agent towards his 
principal is well stated in 9 C. J. 537, as fol¬ 
lows: “Unless the principal is fully advised of 
the facts, a broker is not permitted to deal with 
the subject matter of his agency for his own 
advantage, but must give the principal the 
benefit of any profit which he may make in the 
transaction, as, where a broker is employed to 
buy property, he cannot as a rule sell to his 



principal property in which he has an indi¬ 
vidual interest.’ ’ 

It is constructive fraud for a real estate 
broker not to inform one for whom he i^ pur¬ 
chasing property that he is the owner or is 
interested therein. De L’Archerie v. Ruther¬ 
ford, 54 Wash. 134, 102 P. 1033. 

And it is the purpose of the court to see 
that the agent by reason of the confidence 
reposed in him by his principal secures to him¬ 
self no advantage from the contract. Collins v. 
McClurg, 1 Colo. App. 348. : 

In Cases of Conflicting Interests, i 


In any case in which it appears that the in¬ 
terests of the agent and those of his principal 
conflict, the courts will subject the case the 
former to the closest scrutiny, and infer th\at he 
acted corruptly and from a self-interest in all 
cases of doubt, and thus cast upon the agent the 
burden of proving the good faith and honesty 
of the transaction. Hammond v. Bookwaler, 12 
Ind. App. 177, 181. ; 

And the rule is the same even when j they 
remotely conflict with his own interests, or j;hose 
of another party; the law, having a just regard 
for human frailty, will not permit him tcf act, 
nor will it hold his acts obligatory on the [prin¬ 
cipal. Herman v. Martineau, 1 Wis. 15jl, 60 
Am. Dec. 368. 


Non-disclosure of True Position. 

It is the duty of the broker to make a full 
disclosure to his principal of his interest iti the 
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subject matter, and also of all information he 
has thereon. Jansen v. Williams, 36 Neb. 869, 
20 L. R. A. 207. 

He is bound to disclose to his principal all 
facts known to him material to the transaction. 
Young v. Hughes, 32 N. J. Eq. 372, 383; Page 
v. Voorhies, 40 N. Y. S. R. 696, 698; Bookwalter 
v. Lansing, 23 Neb. 291; Hall v. Gambrill, 92 
Fed. Rep. 32, 37; Proudfoot v. Wightman, 78 
Ill. 553. 

And if he does not do so he is guilty of a 
fraud, and his contract is against public policy 
and void, and there can be no recovery on it. 
Hampton v. Lackens, 72 Ill. App. 442; Gottorn 
v. Holliday, 59 Ill. 176; Farnsworth v. Hemmer, 
1 Allen 494, 79 Am. Dec. 756; Rice v. Wood, 113 
Mass. 133; Holcomb v. Weaver, 136 Mass. 265; 
Walker v. Osgood, 98 Mass. 348; Fuller v. 
Dame, 18 Pckl. 472; Bolivian v. Loomis, 41 
Conn. 581; Atlee v. Fink, 75 Mo. 100. 

By Purchase of Property. 

He cannot be both purchaser and agent, for 
such a position violates the fiduciary relation 
which agency creates. Morgenstern v. Hill, 
8 Misc. 356; Dutton v. Willner, 52 N. Y. 318, 
319. 

The two positions of principal and agent are 
inconsistent with each other; in the one case 
the agent is bound to exercise his best skill and 
labor and a high degree of fidelity and good 
faith to secure for his principal the best price 
possible for the property to be sold, and in the 
other he is justified in using all means in his 
power not unlawfully to secure the property 
at the lowest price possible. Morgenstern v. 
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Hill, 8 Misc. 356, 358; Humphrey v. Eddy 
Transp. Co., 107 Micli. 163; Halsey v. Monteiro, 
92 Va. 581, 583; Dobson v. Racey, 8 N. Y.J 216; 
Stettnische v. Lamb, 18 Neb. 619, 627. 

And if he sells to a company in which fie is 
interested as a shareholder and director, fie is 
not entitled to commissions from his employer 
in respect to the sale. Salomons v. Pender, 3 
Hurlst & Co. 639, 34 L. J. Exch. 95, 11 Jur. N. S. 
432, 12 L. T. N. W. 267, 13 Week. Rep. 63^. 

I 

There can be no doubt in the mind of anyone redding 
the record that the Merchants Bank and Trust Com¬ 
pany failed to perform its duty to appellees as their 
agent in every respect and particular; it concealed 
material facts concerning the value of the Frazer notes; 

i 

it did not. advise McReynolds that it owned the Frazer 
notes and premises 1009 9th Street and had sold the 
same subsequent to the execution of the contract; it 
did not tell McReynolds that Mrs. Frazer, the maker 
of the notes, had borrowed $3,500 from the bapk in 
December, 1928, to pay the interest due in Octbber, 
1928; it did not tell McReynolds that Mrs. Frazei^ had 
suffered an 4 ‘appalling financial catastrophe”; it did 
not tell him that she was insolvent; it did not tell him 
that she could not pay the interest or pay any paft of 
the principal or said notes at maturity, but, on the con¬ 
trary, Drury, the president of the institution, repre¬ 
sented to said McReynolds that the notes were good 

and an analysis of the testimony will convince the 
%> * 

court that is what he told McReynolds, and what he 
intended him to believe. 

An inspection of the minutes of the Merchants Bank 
Investment Company and the record will convince one 
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that it was the intention and purpose of the Merchants 
Bank and Trust Company at the very time said con¬ 
tract was signed, to dispose of the Frazer notes for 
$125,000 to the Investment Company, a company con¬ 
trolled bv the same officers and directors as the Trust 
Company, and to say nothing to McReynolds about the 
transaction. Drurv never did sav anvthing to him 
about the sale of the notes nor did any officer or direc¬ 
tor until the truth was elicited from them at the trial 
under oath. Drurv testified that he had no informa- 

m/ 

tion in regard to Mrs. Frazer’s financial condition ex¬ 
cept what he acquired from Harry V. Haynes in 1926, 
and it was that information, and that only, which he 
communicated to McReynolds. That statement is at 
variance with his own testimony and is in direct con- 
diet with the testimony of Mrs. Frazer and the records 
of the bank (R., pp. 167, 168, 169). 

The appellant at page 32 of its brief argues that it 
was necessary for the bank to sell the notes and the 
9th Street property to the Investment Company in 
order to make an adjustment among the corporations 
themselves for the purpose of carrying out the con¬ 
tract between McReynolds and the D. C. Realtv Com- 
pany, so that the D. C. Realty Company could convey 

to McRevnolds. 

•> 

Rafferty testified that was the purpose of con¬ 
solidating all the properties in the name of the 
D. C. Realty Company in order to give effect to 
the contract of January 10, 1929. 

Drury testified “they were sold by the bank 
and transferred to the Finance Corporation. 
Something had to be done in order to get the 
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record straight in the matter. It was a matter 
of bookkeeping. It had to be done” (R., p. 173). 


The evidence shows that it did not have to be done 

i 

as argued by appellant and it was not done. The! only 
reason for the transfer was to enable the ba^k to 
obtain $125,000 for the Frazer notes and $8,400 for 
premises 1009 9th Street. McReynolds never had phy¬ 
sical possession of the notes nor did he ever receive 
any title to 1009 9th Street, the title remaining pt all 
times in Keller, an employee of the Merchants Bank 
and Trust Company, who held it in trust for the tyank. 
The properties of the Investment Company were con¬ 
veyed direct by the Investment Company to McRey- 
nolds at the time of the consummation of the contract 
and the Investment Company instructed the I}. C. 
Realty Company to convey to him the Atlantic Build¬ 
ing. Appellant in its brief at page 33 says: 

“what was the Bank and Trust Company to do 
with the Frazer notes and the 9th Street prop¬ 
erty, which were carried on their books at cost: 
It has to account for them on their books as part 
of their assets and why should it have trails- 
ferred them to the Investment Company, oij the 
D. C. Realty Company or McReynolds, without 
being paid for them ? It was under no contract 
to do so and when it did transfer upon a proper 
consideration the notes and the 9th Street prop¬ 
erty so that the contract could be carried put, 
McReynolds got everything that he contracted 
to receive” (Appellants’ brief, page 34). 

It seems to appellees that the unsoundness of such 
an argument is apparent. It matters not what the 
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bank paid for the properties or at what price they 
were carried on its books. The gravamen of its action 
lies in the fact that while it was the agent of McRey- 
nolds it secretly sold to the Merchants Bank Invest¬ 
ment Company the Frazer notes and the 9th Street 
property which belonged to it, without disclosing the 
fact of its ownership to McReynolds, for a considera¬ 
tion which was also never disclosed to McReynolds, 
and which consideration it put in its vaults, and con¬ 
verted to its own use, and to argue that when Mc¬ 
Reynolds got the notes he got everything he contracted 
to receive is ridiculous. McReynolds contracted to 
take the Frazer notes at their face value of $125,000 
and they were represented to him as being worth 
$125,000. 

Appellant argues that McReynolds was 4 4 crying for 
money”; still, in the face of this statement, it would 
have the court believe, notwithstanding the evidence 
to the contrary, that McReynolds knew the bank had 
sold the Frazer notes for $125,000 and that he was 
willing to sit quietly on the sidelines, with the bank in 
possession of $125,000 that really belonged to him, 
and that he was content to accept the physical notes 
while the bank retained the proceeds of the sale there¬ 
from. Such an argument hardlv needs to be refuted. 
McReynolds did not know anything about the sale of 
the notes until shortly before the suit was filed, and 
the bank never intended that appellees should know, 
hence the secrecy and concealment on the part of the 
bank. 

In the light of the record how can appellant argue 
(appellant’s brief, page 34) 44 so that the sale and the 
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transfers from the Merchants Bank and Trust! Com¬ 
pany were made for the very purpose of enablihg him 
to get what he had contracted to obtain under hjis con¬ 
tract with the D. C. Realty Company.” 

The appellees do not believe, in view of the ijecord, 
that such an argument will hold water, as it i[s per¬ 
fectly apparent that the only reason in the woi^ld the 
bank sold the Frazer notes to the Investment Com- 

i 

pany was to enable the bank to get $125,000 for 
them, and not for the alleged purpose of enabling Mc- 
Reynolds to get the notes that he had contracted to 
take from the D. C. Realty Company. The Record 
shows that the bank was not in any way considering the 
interests of McReynolds, although it was paid b^ T him 
for the purpose of so doing. I 

Did the Bank Pay $ 125,000 for the Frazer Notes? 

i 

The appellant argues that the Frazer notes weiie car¬ 
ried on the books at cost (Brief, p. 33). Still the books 
of the bank were never produced although counspl for 
appellees demanded that appellant do so (R., p. 225). 

It is not reasonable to assume that a bank or anv other 

- ! 

financial institution would buy second trust notes at 
their face value, and the record in this case discloses 
that the Merchants Bank and Trust Company did not 
pay $125,000 for the Frazer notes. Drury’s testimony 
on this subject is most enlightening. 

He testified (R., p. 171) that “The bank paid 
$125,000 for the Frazer notes. It bought them 
from Porter & Pickford. Thev didn’t buv them. 

w •/ 

They traded something else for them. It was not 
a cash transaction. ’ ’ The witness was then afeked, 
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bank paid for the properties or at what price they 
were carried on its books. The gravamen of its action 
lies in the fact that while it was the agent of McRey- 
nolds it secretly sold to the Merchants Bank Invest¬ 
ment Company the Frazer notes and the 9th Street 
property which belonged to it, without disclosing the 
fact of its ownership to McReynolds, for a considera¬ 
tion which was also never disclosed to McReynolds, 
and which consideration it put in its vaults, and con¬ 
verted to its own use, and to argue that when Mc¬ 
Reynolds got the notes he got everything he contracted 
to receive is ridiculous. McRevnolds contracted to 
take the Frazer notes at their face value of $125,000 
and they were represented to him as being worth 
$125,000. 

Appellant argues that McReynolds was 4 ‘crying for 
money”; still, in the face of this statement, it would 
have thei court believe, notwithstanding the evidence 
to the contrarv, that McRevnolds knew the bank had 
sold the Frazer notes for $125,000 and that he was 
willing to sit quietly on the sidelines, with the bank in 
possession of $125,000 that really belonged to him, 
and that he was content to accept the physical notes 
while the bank retained the proceeds of the sale there¬ 
from. Such an argument liardlv needs to be refuted. 
McReynolds did not know anything about the sale of 
the notes until shortly before the suit was filed, and 
the bank never intended that appellees should know, 
hence the secrecy and concealment on the part of the 
bank. 

In the light of the record how can appellant argue 
(appellant’s brief, page 34) “so that the sale and the 
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transfers from the Merchants Bank and Trust Com¬ 
pany were made for the very purpose of enabling him 
to get what he had contracted to obtain under his con¬ 
tract with the D. C. Realty Company.” 

The appellees do not believe, in view of the record, 
that such an argument will hold water, as it }s per¬ 
fectly apparent that the only reason in the world the 
bank sold the Frazer notes to the Investment! Com¬ 
pany was to enable the bank to get $125,060 for 
them, and not for the alleged purpose of enabling Mc- 
Revnolds to get the notes that he had contracted to 
take from the D. C. Realty Company. The Record 
shows that the bank was not in any way considering the 
interests of McReynolds, although it was paid ljy him 
for the purpose of so doing. 

Did the Bank Pay $ 125,000 for the Frazer Notesf 

i 

The appellant argues that the Frazer notes weife car¬ 
ried on the books at cost (Brief, p. 33). Still the books 
of the bank were never produced although counsel for 
appellees demanded that appellant do so (R., p. 1225). 
It is not reasonable to assume that a bank or any |other 
financial institution would buy second trust notes at 
their face value, and the record in this case discloses 
that the Merchants Bank and Trust Company di|d not 
pay $125,000 for the Frazer notes. Drury’s testimony 
on this subject is most enlightening. | 

i 

He testified (R., p. 171) that 44 The bank paid 
$125,000 for the Frazer notes. It bought them 
from Porter & Pickford. They didn’t buy (hem. 
They traded something else for them. It wgs not 
a cash transaction, ’ ’ The witness was then asked, 


i 
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44 Wasn’t it a fact that the Federal City Securi¬ 
ties Company bought those notes?” And he an¬ 
swered, 44 I think so.” And when asked what 
the Merchants Bank and Trust Company paid 
for the Federal City Securities Company’s 
equity in said notes, he replied, 4 4 My best knowl¬ 
edge is that the Federal City Securities Com¬ 
pany owed the bank some money.” And when 
again asked as to what the bank paid for the 
equity of the Federal City Securities Company 
in those notes, witness replied, 4 4 What do you 
mean by the equity?” He did not know what 
was meant by the equity because the notes were 
owned by the Federal City Securities Company. 
They owned the whole thing and not an equity. 
They were subject to a loan of $93,000 roughly. 
When further asked what did the bank pay the 
Federal City Securities Company for their equity 
in the Frazer notes, witness replied, “Whatever 
the equity was. Gave them the full amount.” 
He was asked, 44 In cash?” He answered, 44 In 
cash or credit, whatever—perhaps they owed 
them some money which tliev credited them— 
credited their account.” The witness when 
asked if he ever bought any other second trust 
notes and paid full value for them in cash, wit¬ 
ness replied, 44 Well, we were not—that was not 
our business to buv second trust notes.” Wit- 
ness was further asked if he paid cash for them 
and he answered, 4 4 The Federal City Securities 
Company did. Yes. And subsequently the bank 
got them.” Witness was then asked: 44 Why 
were you interested in buying these particular 
notes and paying $125,000 for them?”—to which 
witness replied, 4 4 We traded something else for 
them. I just can’t recall, some real estate. The 
bank didn’t trade anything for the notes; it was 
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the Finance Corporation. The Federal City 
Securities Company is not the same as the D. C. 
Realty Company; it is the same as the Merchants 
Bank Investment Company” (R., p. 172). 

Frank P. Harman, vice president of the Trust 
Company, testified that the bank purchased the 
Frazer notes for $125,000. In that connection he 
was shown a credit slip bearing the initials 
“E. J. E.” and he said that was E. J. Eifnrich 
who was treasurer of the bank at that time. This 
paper was offered in evidence as defendant’s 
exhibit No. 10 and was explained by witness to be 
a credit to “bills payable” on their books to 
show that the Merchants Bank and Trust pom- 
pany assumed the obligation to the National 
Mortgage Investment Company of ninety-two 
thousand odd dollars. It was a credit to the Fed¬ 
eral City Securities Company bank account "with 
the bank. He was then shown a deposit slip for 
$32,592.25, which was offered in evidence as de¬ 
fendant’s exhibit No. 11, and stated this was a 
credit to the Federal City Securities Company 
for the amount of the slip. The Federal City 
Securities Company had $125,000 in not4s of 
Mrs. Frazer. These notes were sold to the [Mer¬ 
chants Bank and Trust Company and in exchange 
for them the Merchants Bank and Trust Com¬ 
pany gave the Federal City Securities Company 
$32,592.25 in cash, which was represented by ex¬ 
hibit No. 11, and they assumed the liability of 
$92,407.75 to the National Mortgage Investment 
Company (R. p. 220, 221). j 

An examination of the slip discloses under the head 
of checks, an item of $32,592.25, but no check front the 
Merchants Bank and Trust Company to the Federal City 
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Securities Company (now the Merchants Investment 
Company) was produced, because no such check was 
issued, and Harman so testified in response to a sub¬ 
poena duces tecum (R., p. 100). There is nothing on 
said slip to show that it ever went through the regular 
channels of the bank, it bore no stamp or other evidence 
that it was ever handled in the regular course of busi¬ 
ness, and appellees contend that said sum never actually 
went to the credit of the Federal City Securities Com¬ 
pany. There were no books or records, other than that 
slip produced by the appellant, although its books and 
records were requested by counsel for appellees, for 
the purpose of showing that said sum never went to the 
credit of the Federal City Securities Company (R. p. 
225). 

The statement and argument of counsel for appel¬ 
lant, that any financial institution, such as the Mer¬ 
chants Bhnk and Trust Company would pay $125,000 
for second trust notes of the face value of $125,000, 
runs counter to the knowledge of courts and the experi¬ 
ence of the community. That the Merchants Bank and 

* 

Trust Company bought the Frazer notes in the first in¬ 
stance at a discount of $32,592.25 hoping to make that 
profit out of them is beyond question, and when the offi¬ 
cers of the bank realized that Mrs. Frazer, the maker of 
said notes was insolvent, they were still determined to 
make said profit and recover the amount the Bank in¬ 
vested in said notes, to wit, $92,407.75, and with that 
object in view sold them to the Investment Company 
for $125,000 in cash, as heretofore shown, after Me- 
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Reynolds had entered into the contract to take them, 
without ever at any time advising McReynolds of said 
fact, although the bank was paid a commission to repre¬ 
sent him in the transaction. Is such a transaction to re¬ 
ceive the sanction and approval of this court? 

Appellant argues (Brief, page 34), “notwithstanding 
that the Merchants Bank and Trust Company was the 
agent for both parties, it was under no contract or obli¬ 
gation to sell and transfer any of its individual 
erty or assets to the plaintiff. ’ ’ Appellees make no\ such 
contention. They do contend, however, and in said con¬ 
tention they are supported by the decisions of this and 
other courts, that having employed the Merchants Bank 
and Trust Company as their agent, said agent could 
not, either directly or indirectly, without their kiowl- 
edge, approval and consent, sell to them any property in 
which the said Merchants Bank and Trust Company 
was in any way interested, and certainly said ^ank 
could not, after the execution of said contract, sell the 
property, which McReynolds agreed to take unde|* the 
contract, to the Investment Company for the supi of 
$125,000, without the knowledge and consent of Mc¬ 
Reynolds, and put said money in its own vaults or con¬ 
vert it to its own use. Appellees, after the most!dili¬ 
gent search, have been unable to discover a single case 
where such gross fraud has been practiced by an agent 
upon its principal, as was done in this case and receive 
the approbation of a court of law, and appellant cites 
none in its brief. 



i 
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contract, to the Investment Company for the suip of 
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Were the Frazer Notes Worth Their Face Value? 

In a futile attempt to establish that the Frazer notes 
of $125,000 were worth their face value, on the 10th 
day of January, 1929, the appellant at page 35 of its 
brief says: 

“In this connection, how can the claim be 
made and how could the court hold that on Janu¬ 
ary 10, 1929, the Frazer notes were worthless 
when the evidence shows, and the court below 
finds, that the Merchants Bank Investment Com¬ 
pany paid to the Merchants Bank and Trust 
Company $125,000 in purchase of such notes; 
that the Merchants Bank and Trust Company 
actually received the $125,000, and that McRev- 
nolds is entitled to the proceeds of the sale.” 

Can the appellant possibly hope to impress this Court 
with the soundness of such an argument, in the face of 
the undisputed facts of the record? Appellant argues, 
and asks this Court to find that the Frazer notes were 
worth $125,000 on January 10, 1929, because sometime 
subsequent to the signing of the contract, Drury and 
the board of directors of the Merchants Bank and Trust 
Company, who were the identical officers and directors 
of the Merchants Bank Investment Company, and who 
knew all the facts in connection with the Frazer notes, 
and who were in a position, while acting as agent of 
both parties to the contract, to sell the Frazer notes to 
the Investment Company, in the face of the uncon¬ 
tradicted evidence that in November and December 

thev knew Mrs. Frazer to be insolvent. In other words, 

* 

because they were in a position to say that we own the 
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$125,000 Frazer notes, but with the knowledge we have 
in regard to the maker of same, we cannot sell the|m to 
anyone else for their face value, but being officers! and 
directors of the Investment Company, we can decide that 
it was for the best interest of the Investment Company 
to buy the notes and apply them as part payment oh the 
McReynolds Apartment and, we can also say that it was 
for the best interest of the Merchants Bank and Tjrust 

i 

Company to sell them for $125,000, and thereby ma^e a 
profit of $32,592.75, plus the $92,407.75 we have lost, and 
also get the commission that McReynolds agreed to pay 
us in the contract of Januarv 10, 1929, and the record 
shows that is exactly what was done, therefore appel¬ 
lant argues the sale of said notes to the Investment 
Company, under the circumstances, is conclusive evi¬ 
dence that said notes were worth their face valut} on 
January 10, 1929, when McReynolds agreed to iake 
them. Appellees do not believe for a moment that this 
Court will be impressed by any such argument. 

In the light of the foregoing, and the record, how 
ridiculous it is for the appellant to argue “and is not 
the purchase and payment of $125,000 by the Bank In¬ 
vestment Company, evidence of the good faith and 
sincerity of Drury, in his statement that the notes wfere 
good?” If that is the test of the good faith and sin¬ 
cerity of Drury, then in the light of all the other testi¬ 
mony how can the appellant complain of the decre^ or 
the findings of fact of the court? 

Appellees wonder if appellant in making the above 
argument didn’t overlook the fact that when Drjiry 
told McReynolds “he thought the notes were all right” 
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(R., p. 165) and “he thought the notes were good” (R., 
p. 168) that the statements were made by Drury to Mc- 
Reynolds, according to McReynolds, shortly after the 
proposition for the exchange of the McReynolds Apart¬ 
ment was brought to him by Shaffer. McReynolds tes¬ 
tified (R., p. 134) that he went to see Drury as he was 
not satisfied with that part of the proposition involving 
the Frazer notes, and that Drury assured him that he 
knew Mrs. Frazer in both a social and business way 
and “he knew that she was perfectly able to take care 
of any of her responsibilities or obligations, and to 
further show McReynolds what he thought of the notes 
they would lend him $50,000 on the security of them.” 
Drurv savs to his knoivledqe he didn't have anv such 
conversation with McReynolds two or three days prior 
to the signing of the contract about the notes; but that 
the conversation in which he told McReynolds that he 
thought the notes were all right took place in the bank 
before the contract was signed (R., p. 168). In any 
event both of them agree that prior to the execution of 
the contract there was a conversation in regard to the 
financial ability of Mrs. Frazer to pay those notes at 
maturity. The question might pertinently be asked, 
how could the fact that the notes were sold for $125,000 
by the bank, after the contract was signed under the 
circumstances as disclosed by the record, to the Invest¬ 
ment Company, be evidence of the sincerity and hon¬ 
esty of Drury, in saying the notes were good, unless he 
and his board of directors of the bank knew and had 
planned in advance that they were going to sell the 
Frazer notes to the Investment Company, at their face 
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value as soon as appellee had signed the conttract. 
The stipulation (R., p. 76) states that the notes ivere 
sold by the bank shortly subsequent to the signing 
of the contract, and the minutes of the Investment 
Company (R., p. 118) show that on the 6th da^ of 
February, 1929, a resolution was passed authorising 
said company to purchase the Frazer notes and the 
9th Street property from the Merchants Bank and 
Trust Company for cash. Does it not appear that the 
Merchants Bank and Trust Company had planned 
and worked out in advance how the loss of $1|25,- 
000 was to be passed to McReynolds? If Ditury 
knew, either before or at the time of the sigiimg 
of said contract, that the Investment Company fwas 
willing to purchase the Frazer notes, in connection 
with the acquisition of the McReynolds Apartnjient 
House by the Investment Company, at their face value, 
it was the duty of the bank to so advise McReynolds, 
and certainly this duty continued after the contract 
was signed and when the bank sold said notes, after the 
signing of the contract, and before the consummation 
thereof, it became the duty of the Merchants Bank and 
Trust Company to advise McReynolds of said sale and 
to account to him for the proceeds thereof. 

The True Story of the Exchange. 

i 

What is the true story in connection with the execu¬ 
tion of the contract for the exchange of the McRiey- 
nolds Apartment as disclosed by the undisputed fdcts 
of the record? On the 10th day of January, 1929, the 

Merchants Bank and Trust Company carried on its 

! 
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books the notes of Mrs. Frazer as an asset of said bank 
at their face value of $125,000. The bank knew that 
these notes would mature April 26, 1929, the same date 
that the notes secured by the first deed of trust would 
mature. The bank also knew that at the time Van 
Rosen purchased the Cambridge Apartment House 
from Mrs. Frazer in December 1928, subject to the first 
and second deeds of trust, that Von Rosen did not as¬ 
sume liability for the payment of the notes secured by 
said trusts (R., p. 132). The bank must have known 
that said notes would not be paid at maturity, and that 
„ it did not intend to renew the Frazer notes as Drurv 
promised Von Rosen he would do when he bought the 
Cambridge (R., p. 219). The bank also must have 
known there was a strong possibility that the Cam¬ 
bridge would be sold when the trusts became due, in 
which event the bank would lose the amount invested in 
the Frazer notes secured by the second deed of trust, 
unless it protected them at the sale. The surest way, 
therefore, for the Merchants Bank and Trust Company 
to avoid such a loss was to dispose of the Frazer notes, 
before the Cambridge was foreclosed, to a third party 
who was without knowledge of the financial condition 
of Mrs. Frazer, otherwise it would be necessary to buy 
in the Cambridge at the foreclosure sale, which the rec¬ 
ord shows the bank had no intention of doing. In view 
of said situation is it not reasonable to assume that 
the bank, knowing what it did about the Frazer notes, 
was looking around to find somebody who could be in¬ 
duced bv a trade or bv some other means to take the 
Frazer notes off its hands, and thus enable the bank 
to get $125,000 for them? 
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At the time the contract was executed, to wi|t, Jan¬ 
uary 10, 1929, the bank was the owner not only of the 
Frazer notes but premises 1009 9th Street. The In¬ 
vestment Company was the owner of the Stoneleigh 
Garage, located at 1630 L St. N. W., subject to h trust 
of $90,000; two lots on Half Street S. W.; Our Home 
Life Building in Louisville, Kentucky, subject to a 
trust of $50,000; and the Atlantic Building in Wash¬ 
ington, D. C., subject to a trust of $200,000. Thb legal 
title to the latter building was held by the D. C. kealty 
Company which, as the record shows, w r as the holding 
company for the Investment Company. The Jrecord 
further shows (R., p. 118) that the officers and direc¬ 
tors of the Investment Company considered it advis¬ 
able to unite the various holdings of said company 
into one large property and with that object in view 
they were seeking to find a piece of property by which 
said result could be accomplished. It was necessary 

i 

therefore, to find a building large enough and of suffi¬ 
cient value to fully cover the equities of the Investment 
Company in the aforesaid properties. Such a building 
was the McReynolds Apartment House. The Record 
shows that McReynolds was willing to exchange the 
McReynolds Apartment House for the properties here¬ 
inbefore mentioned, provided he could obtain in addi¬ 
tion to said properties a considerable amount of money 
and the proposition was finally made to him, that the 
D. C. Realty Company would lend him $100,00Q back 
of the first trust on the Atlantic Building and $50,000 
on his personal note collateraled by the Frazer notes. 

i 

i 

i 


6r 
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McReynolds was not entirely satisfied about the Fra¬ 
zer notes so he went to see Mr. Drurv at the bank and 

* 

upon Mr Drury’s representation that the maker of the 
notes was financially responsible and was in a position 
to pay the notes at maturity he accepted the proposi¬ 
tion of the D. C. Realty Company and executed the con¬ 
tract. The D. C. Realty Company, having obtained 
appellees’ signature to the contract, was in a position 
to compel appellees by specific performance if neces¬ 
sary, to live up to the terms of their contract, and the 
bank was then in a position to dispose of the Frazer 
notes which it owned. This the bank did and received 
from the Investment Company the sum of $125,000 in 
cash, which fact was concealed from McReynolds and 
which fact did not come to his knowledge until the 
filing of the answers. 

The conclusion is inevitable that the bank knew that 
Mrs. Frazer could not and would not pay the notes at 
maturity, and had planned in advance that the Invest¬ 
ment Coiiipany, through the D. C. Realty Company, its 
holding company, was going to pass said notes to Me* 
Revnolds, and that McRevnolds would lose and he did 
lose on the transaction the sum of $125,000, less the 
$50,000 which was subsequently loaned him on the se- 

curitv of the Frazer notes. When the contract between 
•/ 

McRevnolds and the D. C. Realtv Companv was exe- 
cuted there was nothing on the face of it to show what 
the bank had planned to do, and therefore nothing to 
put McReynolds on notice of the perfidy of his agent, 
but the bank knew that as soon as the contract was 
signed, with Mrs. McReynolds as a party, the D. C. 



Realty Company was in a position to compel appellees 
to live up to the terms of the contract and t^ke the 
properties including the Frazer notes, and thp bank 
was then in a position to sell the notes and the 9th 
St. property to the Investment Company for $^25,000 
and $8,400 respectively, and that is exactly wh^t was 
done according to the record. 

Did McReynolds Fail to Protect His Notes? Was 
There Any Duty on His Part to Do So? 

Appellant would have this court believe that thp notes 
were made worthless because of the inability of Mc¬ 
Reynolds to protect his security, when the Cambridge 
was sold at foreclosure sale in June, 1929, although the 
evidence and the record discloses, and the court found, 
that when said Cambridge was sold, it was sold to the 
highest bidder for the sum of $200,000, the ampunt of 
the first trust. The record also discloses that notwith¬ 
standing Mr. Drurv’s statement, that he alwavs had 
confidence in the building and considered it am ple se¬ 
curity for the value of the notes, we find neither prury 
nor Rafferty making a bid for the property, but!we do 
find Rafferty saying (R., p. 206): 

that he told McReynolds in one of the cbnver- 
sations he had with him that it was a question 
whether it was to his interest to go in and re¬ 
finance the property, or whether to let it go as 
it was his first loss; whether it was best for him 
to take his loss or to put $15,000 or $16,000 into 
it for refrigeration and other things. And Mc¬ 
Reynolds testified, that he had a conversation 
with Mr. Rafferty about buying the Campridge 
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at the time of the foreclosure sale, and Mr. Raf- 

fertv advised witness to 4 ‘let it go, not to bother 

with it.” Every time Raffertv talked to him he 

•> •> 

advised witness to let the building go. The first 
time was prior to the sale—probably a week 
prior, several days prior. He would say he had 
two or three such conversations (R., p. 235). 

This testimony is not denied by Raffertv. 

Appellant would have this Court believe that said 
property was worth from $325,000 to $360,000 and that 
because McRevnolds did not buv it in at the fore- 
closure sale, therefore he is not entitled to recover 
from the Merchants Bank and Trust Company what it 
received for said notes, less setoffs. The record shows, 
that after the Cambridge was sold at foreclosure sale, 
McRevnolds did everything within his power to keep 

down his loss, although (according to the record), 
there was no obligation on his part so to do. 

This Court in the case of Detttriers v. Taylor , et al., 
58 App. D. C. 250, said: 

“But defendant answers that plaintiff has the 
remedy always open to the holder of a second 
trust; namely, to step in and pay the first trust 
and protect her security; but that obligation on 
the part of the holder of a second trust relates 
only to a valid transaction. If plaintiff was in¬ 
duced fraudulently to accept a second trust, de¬ 
fendant is not entitled to invoke as a defense 
any rule of law or equity applicable to bona fide 
transactions. His deception , which amounts to 
fraud , vitiates the tvliole transaction , and divests 
him of any standing in equity .” 
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In an attempt to establish the value of the Cam¬ 
bridge on January 10, 1929, appellant produced three 
witnesses, namely, George R. Linkins, a real estate 
broker, who testified that on the basis of the January, 
1929,schedule of rents he would say the Cambridge was 
worth $300,000. He placed second and third trust loans 
upon said property in the amount of $105,000. ike got 
10 per cent commission for making said second and 
third trust loans (R., p. 214). 

Harold E. Doyle testified that in June 1929 he placed 
a value of $300,000 on the Cambridge Apartment 
House. That was the top value (R., p. 216). 

Robert McKeever, a witness for appellant, testified 
that in January 1929, he considered the Cambridge 
was worth approximately $300,000. 

To refute the testimony of the foregoing parties the 
appellee produced J. F. Lampton a real estate 
(R., p. 232) who testified that the total cost 
building would be $186,000 plus the cost of the land, 
which would bring the property up to $251,250. 

Howard M. Etchison, who built the Cambridge in 
1923 and 1924, testified that it cost him about $180,000. 
The land cost him between $23,000 and $26,000. He 
got a first trust loan from Swartzell, Rheem and Hen- 
sey on the building of $225,000. He paid Swartzell, 
Rheem and Hensey 10 per cent on the first loan, or 
$22,500. It was in very bad condition in June, 1929 
and would cost, in his opinion, $30,000 to repair i :. In 
his opinion the value of the building in September 
1929 was about $175,000, and assuming that it as in 
the same condition in January, 1929 (and the record 


cjxpert 
cif the 
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shows that it was), he would say it was worth $175,000 
then (R., p. 233). 

Thomas J. Long testified, that at the time the appli¬ 
cation was made to Boss & Phelps for a loan, that the 
building was worth somewhere in the neighborhood of 
$275,000 or 285,000; that at the time they made the ap¬ 
plication for the loan they placed the value a little bit 
higher as you often do, in order, in those days, to get 
a loan. He placed the value a little bit higher to get 
the loan (R., p. 230). 

Appellant further attempts to establish the value of 
the Cambridge by the fact that sometime subsequent 
to the foreclosure, McReynolds applied to the Union 
Trust Company for a loan, in which application he 
estimated the value of the Cambridge to be $400,000; 
and also because in a subsequent application prepared 
bv Shaffer and Long to the John Hancock Life Insur- 
ance Company, in which Shaffer and Long, the latter 
acting for Boss and Phelps, the local representatives 
of the John Hancock Life Insurance Company, stated 
that the value of the Cambridge was $360,000. It will 
be observed from the record, that at the time these ap¬ 
plications were made McReynolds was not the owner 
of the property. It is apparent from the testimony 
of Stetson (R., pp. 185,186,187) that the various deeds 

executed between McRevnolds and Stetson and wife 

% 

for the National Savings and Trust Company, were at 
all times in the hands of the Title Company, the agent 
for the National Savings and Trust Company; and ac¬ 
cording to Stetson, who was engineering said deal, tak¬ 
ing care of Pickford and the National Savings and 



Trust Company, and that McReynolds made nothing 
out of said transaction. 

i 

McReynolds testified that in attempting to 
take over the Cambridge he lost, the suin of 
$5,300 over and above any property that he got 
in the deal with Dean (R., p. 164, see alsb R., 
p. 160). j 

The record further shows that when Dean purchased 
the Cambridge, Pickford’s trust was paid in full. Pick- 
ford also received a commission of five percent on $60,- 
000. The National Savings and Trust Company loan 
was also paid in full and McReynolds lost as gbove 
stated, the sum of $5,300 in his endeavor to recoup his 
loss. 

Notwithstanding the fact that Drurv testified he had 
every confidence in the Cambridge and that he relied 
more upon the value of the building, than upon the 
financial responsibility of Mrs. Frazer, the mak<ir of 
the notes, neither he nor any representative or the 
Merchants Bank and Trust Company bid at the sale, 
although they had a chance to buy in the building for 
the amount of the first trust at that time. The record 
discloses that the Cambridge was knocked down to the 
highest bidder for the amount of the first trust, to| wit, 
$200,000, and Stetson, representing the holder of jsaid 
trust, was the only bidder at a public auction and 
bought it in for said sum on June 19, 1929 (R., p. 180). 

In Hazleton v. LeDuc, 10 App. D. C. 379, 389, this 
Court said: 

“The price realized for the property at a fair 
public sale thereof lias always been held b^ the 
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courts to be prima facie evidence of the value 
thereof, at the date of such sale, and the time at 
which the jury was to ascertain the value was 
not so remote from the date of this sale as to 
render the evidence either misleading or value¬ 
less as bearing upon the question of value at the 
time in question. 3 Sedgwick on Damages, Sec. 
1023; Gardner v. Armstrong , 31 Mo. 538; Old 
Colony R. Co . v. Evans , 6 Gray, 30; Griswold 
r. Sabin, 51 N. H. 170.” 

An examination of the record shows that notwith¬ 
standing McReynolds entered into a contract to pur¬ 
chase the Cambridge Apartment House, after its fore¬ 
closure, that he was never the real owner of said prop- 
ertv, notwithstanding the various deeds and convev- 
ances referred to in the testimonv of Stetson. The 
property was turned over to McReynolds at a cost of 
$225,000; that various conveyances were executed be¬ 
tween McReynolds and Stetson and wife for the Na¬ 
tional Savings and Trust Company; that McReynolds 
put his mechanics in the building, repaired it, installed 
refrigeration and rented the property and subsequently 
sold it through the National Savings and Trust Com¬ 
pany to Dean. That all the properties that McReynolds 
received from Dean in connection with the transfer, 
were used for raising money to pay Pickford and the 
National Savings and Trust Company (R., p. 185, 186, 
187). McReynolds testified that in the entire transac¬ 
tion he never made anything out of the Cambridge, 
but lost between $5,000 and $6,000. 

In appellees’ view of the case, the aforesaid trans¬ 
action between McReynolds and the National Savings 
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and Trust Company, in endeavoring to refinance the 
Cambridge, after it had been sold at the foreclpsure 
sale, has no bearing whatever upon appellees right to 
recover from the appellant because of its breach of 
duty to them. Is McReynolds to be condemned be¬ 
cause he tried to keep down his loss at a time when he 
was unaware of the fraud, that had been perpetrated 
upon him by his agent, and is his agent to be permitted 
to set up such an attempt in defense of its gross breach 
of duty to him in selling the Frazer notes undeir the 
circumstances as hereinbefore described! 

i 

i 

The Trust Company stood silently by, during ^11 of 
these transactions with approximately $83,000 oij Mc¬ 
Reynolds ’ money in its vaults and permitted McjRey- 
nolds to go ahead, in his endeavor to recoup his loss, 
without one word from it, and now it attempts to Come 
into this Court and attack McReynolds’ efforts in that 
respect, for its failure to account to him for the mioney 
that it received for the sale of the Frazer notes. Ap¬ 
pellees respectfully submit that such a contention is not 
sound and they do not believe it will receive th6 ap¬ 
proval and approbation of this Court. 

Did McReynolds Know the Merchants Bank and Trust 
Company Owned the Notes? 

Appellant argues that McReynolds knew bbfore 
entering into the contract of January 10, 1929, to just 
whom the properties he was to take in exchange fot the 
McReynolds Apartment belonged, and bases its con¬ 
tention upon defendants’ exhibit No. 10 (R. p. 228—ap¬ 
pellant’s brief page 24). What are the facts in con- 
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nection with the writing of said letter? The letter of 
January 7 is a letter from McReynolds to Shaffer. 
McReynolds knew that Shaffer was in communication 
with Boone, an employee of the bank and that Boone 
and Shaffer were endeavoring to match up certain 
properties in exchange for the McReynolds. It was 
nothing more or less, than a statement as to the terms 
and conditions, upon which he would consider taking 
the Atlantic Building and the Frazer notes. There is 
nothing in the record, to show that prior to the contract, 
either Shaffer or McRevnolds knew to whom these 
properties belonged. Boone had never disclosed said 
information to Shaffer, although Boone knew that the 
Frazer notes, 1009 9th Street, and the Bryant and Hefflin 
Farms belonged to the Merchants Bank and Trust Com¬ 
pany. All the rest of the properties, according to the 
record, with the exception of the Atlantic Building, the 
title to which was held by the D. C. Realty Company in 
trust for the Merchants Bank Investment Company, 
belonged to the Investment Company. McReynolds 
testified that he did not know that the notes and 1009 
9th Street belonged to the Bank, and the court so found. 
Drury testified (R. p. 172) that he did not tell McRey¬ 
nolds when he signed the contract that said notes and 
the 9th Street property belonged to the Bank. Rafferty 
did not tell McReynolds that they belonged to the Bank, 
nor so far as the record discloses was McReynolds ever 
advised by anyone, either connected with the Merchants 
Bank and Trust Company or the Investment Company, 
that the Frazer notes and the 9th Street property be¬ 
longed to the Bank. Then how was he to know? 



It will be noticed that Boone was not produced to 
testify that McReynolds knew or that he (Boone) had 
ever told McReynolds or Shaffer that the notes anjl the 
9th Street property belonged to the Bank. The Ques¬ 
tion may he asked why Boone was not produced as a 
witness . The record shows he was an employee of the 
Bank. There is not a word in the testimony to show 
that McReynolds knew that the bank owned the liotes 
or 1009 9th Street, or that at any time before the execu¬ 
tion of the contract, he knew which company owned any 
particular piece of property. Can it be held that Mc¬ 
Reynolds knew the Frazer notes were owned b^ the 
Merchants Bank and Trust Company because oi the 
letter of January 7, 1929, which also refers to the At¬ 
lantic Building as belonging to the Merchants Bank and 
Trust Company, when the record shows and it isj ad¬ 
mitted by the appellant that the Atlantic Building re¬ 
ferred to in said letter was owned by the D. C. Re alty 
Company in trust for the Merchants Bank Investment 
Company. 

How then, in view of the undisputed facts of the rec¬ 
ord, can it be successfully contended that when Me- 
Reynolds wrote the above letter to Shaffer on January 
7, 1929, he knew to whom the properties belonged, | and 
of what significance is the letter in view of the fact that 
the terms thereof were never complied with by anypne, 
and in view of the further fact that the contract of ex- 

I 

change was executed January 10, 1929? But even 
assuming for the sake of argument, that by some 
stretch of the imagination, the letter of January 7, 
upon which appellant relies, shows that McReynolds 
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knew to whom the various properties belonged prior to 
the execution of the contract, there is not a scintilla of 
evidence in the record from beginning to the end, to 
show that McReynolds knew that the bank was going to 
sell the Frazer notes prior to the consummation of the 
contract, or that it had sold the Frazer notes subsequent 
to the execution of the contract and the consummation 
thereof for the sum of $125,000 in cash. Can it be suc¬ 
cessfully contended for a moment, in view of the testi- 
monv, ifi McRevnolds was “crving for cash” that he 
would have consented to any such transaction, or that 
any such transaction was even known to him? The 
record in this connection is undisputed that McReynolds 

did not learn of the sale of the Frazer notes bv the bank 

* 

until about two months prior to the filing of his bill, and 
that as soon as he did learn said fact, he, with dispatch, 
instituted proceedings demanding that the appellant 
and its co-defendant, the Merchants Bank and Trust 
Company, account for the money that it received from 
the Investment Company for the sale of said notes and 
the 9th Street property. 

The Seventh, Eleventh, and Twelfth Assignments of 

Error. 

Right of Merchants Bank & Trust Company to 

Ret a in C o m m iss i on. 

The said assignments of error are based upon the 
finding of the court in holding that under the facts and 
circumstances of this case the Merchants Bank and 
Trust Company was not entitled to the commission it 
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received as agent for McKeynolds, or to the profit it 
made in the deal with Shaffer, when it bought his lone- 
half undivided interest in 1009 9th Street, without dis¬ 
closing to said Shaffer that the Merchants Bank and 
Trust Company had previously sold said property for 
the sum of $8,400. That a real estate agent under the 
circumstances of this case forfeits his commission is 
clearly established by the decisions of this Court. Dal - 
gren v. Story, National Savings and Trust Company v. 
Sands, and other cases cited supra (Brief, 59-61). 

The rule is well stated in 9 C. J. 571: 44 If a brbker 
has an individual interest in the transaction he is em¬ 
ployed to negotiate, and conceals it from, or failis to 
disclose it to the principal, it ordinarily constitutes a 
fraud which deprives him of the right to compensation 
for his services, and the principal may recover commis¬ 
sions paid without knowledge of such fraud. If for 
example a broker employed to sell property buys it for 
himself he is not ordinarily entitled to a commission.’’ 

The rule that a real-estate broker is entitled to his 
commissions whenever he has procured a purchaser 
willing to comply with the conditions fixed by his prin¬ 
cipal depends not only on the fact that he is to be re¬ 
garded as the agent of the seller, but that as such a^ent 
he acts with the utmost good faith toward his principal. 
Pratt v. Patterson, 122 Pa. 475; Henderson v . Vincent, 
84 Ala. 99; Collins v. McClurg, 1 Colo. App. 348. | 

And if the broker or agent is guilty of bad faith to¬ 
ward his principal in the transaction he forfeits his 
right to commissions. Hafner v. Herron, 165 Ill. $42, 
Affirming 60 Ill. App. 592. 

! 

i 
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If he abuses the confidence reposed in him by his 
principal he may be deprived of commission and com¬ 
pensation. Collins v. McClurg, 1 Colo. App. 348; Sea 
v . Carpenter, 16 Ohio, 412; Hall v. Gambrill, 92 Fed. 
Rep. 32, 37; Wadsworth v. Adams, 138 U. S. 380, 34 L. 
Ed. 984. 

The rule is the same if he is guilty of any fraud, con¬ 
cealment, or misrepresentation, or if he takes any ad¬ 
vantage of his position to the injury of his principal. 
Collins McClurg, 1 Colo. App. 348; Cox v. Haun, 127 
Ind. 325, 327. 

And if an agent does not perform his duty, or is 
guilty of gross negligence, or gross misconduct, or 
gross unskilfulness, he not only becomes liable to his 
principal for the damages the latter may have sus¬ 
tained, but he also forfeits his claim to commissions. 
Collins i). McClurg, 1 Colo. App. 348; Porter v . Silvers, 
35 Ind. 295; Sea v. Carpenter, 16 Ohio 412. 

The Second, Thirteenth and Seventeenth Assignments 

of Error. 

Plaintiff’s Right in Equity. 

The second, thirteenth and seventeenth assignments 
of error may be discussed together as they are all 
directed to the jurisdiction of the court. 

The relief sought in this case is a discovery of the 
nature and amount of the consideration that the bank 
received for the Frazer notes and an accounting from 
the appellant and the Merchants Bank and Trust Com¬ 
pany for same; the surrender and cancellation of the 
note of Joseph McReynolds dated July 2, 1930, for the 
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sum of $50,737.21, and the reconveyance of 1009 9th St. 
N. W., which the appellees paid a§ part commission in 
the deal, or if said property had been sold, that the 
Merchants Bank and Trust Company and the appel¬ 
lant account for the proceeds thereof. 

That courts of equity have jurisdiction in all cjases 
where an accounting or discovery is sought is w”ell 
settled by the decisions of this and other appellate 
courts. 

This court speaking through Mr. Chief Justice 
Martin, in Stockman v. Fagen, 58 App. D. C. 240, said: 

“So uniformly have courts of equity as¬ 
sumed jurisdiction of matters of account, that 
the rule in general terms is now established that 
they have concurrent jurisdiction with courts 
of law in all matters of account, and this ap¬ 
plies to cases involving accounts whether aris¬ 
ing ex contractu or quasi ex contractu.’’ 1 C. 
J. 614, see Butler Bros. Shoe Co. v. U. S. Rub¬ 
ber Co. (C. C. A.) 156 F. 1, 21. 

i 

In addition to an accounting and discovery the plead¬ 
ings in the case under consideration charge appellant 
with fraud and overreaching in its transactions with 
the appellees, and also charges misrepresentation ^nd 
concealment of material facts. It can be no Ion 
open to question that equity has jurisdiction in 
such matters. 

i 

Mr. Chief Justice Martin further said in the Stock¬ 
man case: 

“There are especial reasons, according to the 
allegations of the bill, why relief should be 
sought in equity in the present case. * * 


ger 

all 
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In addition to this, the bill of complaint charges 
the defendant with fraud and overreaching in 
her transactions with the decedent. 

* 4 Equity wdll always entertain jurisdiction to 
relieve from fraud, notwithstanding that the 
law would afford relief, either by action or de¬ 
fense, where such remedy would be doubtful, 
incomplete or otherwise inadequate. Thus 
equity has jurisdiction where complete protec¬ 
tion and relief to plaintiff requires * * • the 
cancellation of written instruments; the recis- 
sion of a transaction; * * *. The concurrent 
jurisdiction is also invoked by the necessity of a 
discovery or of an accounting . 21 C. J. 110. 

“It is objected that a court of equity has no 
jurisdiction of the case because the law affords 
a complete remedy in damages. This objection 
is groundless. Equity has always had jurisdic¬ 
tion of fraud, misrepresentation and conceal¬ 
ment; and it does not depend on discovery.” 
Mr. Justice Bradlev in Jones v. Bolles, 9 Wall. 
364, 369, 19 Law Ed. 734 * * *. 

i“But equity will decree the delivery of chat¬ 
tels when such relief is incidental to the exer¬ 
cise of an underlying equitable jurisdiction, as 
where it is required for the purpose of enforc¬ 
ing a trust, where plaintiff is entitled to an ac¬ 
count, * * * or where a discovery is re¬ 

quired and jurisdiction is retained to administer 
full relief or to prevent multiplicity of suits.” 
21 C. J. 60, Dahlgren v. Story, 39 App. D. C. 29; 
Fox v. Patterson, 43 App. D. C. 484; Spignul v. 
Blunden, 53 App. D. C. 29. 

In the case of Kilbourn v. Sunderland , 130 U. S. 505, 
page 32 Law Ed. 1009, the court speaking through 
Mr. Justice Fuller said: 
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4 ‘ The jurisdiction in equity attaches unless the 
legal remedy, both in respect to the final relief 
and the mode of obtaining it, is as efficient as the 
remedy which equity would confer unde^* the 
same circumstances. The parties stood in a 
fiduciary relation towards each other, and, in 
the course of the transactions between j:hem, 
from thirty to forty different lots of ground 
were bought for the complainants in upwards 
of fifteen distinct purchases. As to five of these 
purchases fraud is specifically charged. * * * 
‘There cannot be any real doubt thaf the 
remedy in equity, in cases of account, is gener¬ 
ally more complete and adequate than it is or 
can be at law.’ (1 Story, Eq. Jur. sec. 450); 
and, as the remedy at law in the case in hand 
was rendered embarrassed and doubtful by the 
conduct of the defendants, and fraud hhs in 
equity a more extensive signification than at 
law, and, as charged here, involved the consid¬ 
eration of the principles applicable to fiduciary 
and trust relations between the parties through¬ 
out the period of their connection, we concur 
with the Supreme Court of the District in sus¬ 
taining the jurisdiction.” Also see Dahlgr^en v. 
Story, Fox v. Patterson, supra. 

In the case of Camp v. Boyd , 57 Law Ed. 1317, j.827, 
229 U. S. 530, Mr. Justice Pitney in the course of his 
opinion at page 552, said: 

i 

“One of the duties of such a court is to prqvent 
a multiplicity of suits, and to this end a couprt of 
equity, if obliged to take cognizance of a cause 
for any purpose, will ordinarily retain it fdr all 
purposes, even though this requires it to deter¬ 
mine purely legal rights that otherwise Would 
not be within the range of its authority.” Cit- 

r* 

ir 
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ing Kilbourn v. Sunderland, 130 U. S. 505, and 
others. 

In the case of Tyler v. Savage, 36 L. Ed. 83, 89, 143 
U. S. 79, the court said: 

“A case in which there are, as ingredients, 
to support the jurisdiction of equity, discovery, 
account, fraud, misrepresentation and other con¬ 
cealment, is within the jurisdiction of equity.” 

It will be also observed that part of the relief sought 
was the cancellation of the $50,737.21 note of McRey- 
nolds, and the reconveyance to McReynolds of prem¬ 
ises 1009 9th Street, Northwest, or if said property 
has been disposed of that the Merchants Bank and 
Trust Company account to him for same. It needs no 
citation of authority to show that the cancellation of 
an instrument is such relief, as can only be obtained 
in a court of equity, nor does it need any citation of 
authority to show that a court of equity is the only 
court which can compel the reconveyance of a piece 
of property where the conveyance of the same has been 
induced or procured by fraud. Spignul v. Blundon, 53 
App. D. C. 29. 

The defendants in this case were four in number and 
if for no other reason the lower court was justified in 
assuming jurisdiction in order to prevent multiplicity 
of suits. Camp v. Boyd, supra; 21 C. J. 72; Royal 
Trust Company v. Gardiner, 44 App. D. C. 570. 

That the bill states a cause of action cognizable in 
equity has been thrice passed upon by the lower courts. 
Twice by Mr. Justice Cox, and upon final hearing by 
Mr. Justice Luhring. In this connection the views of 
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counsel representing three of the defendants m&y he 
enlightening. Upon the conclusion of the appellees’ 
case, counsel representing the defendant, Pet^r A. 
Drury, the Merchants Bank Investment Company and 
the D. C. Realty Company, made a motion to dismiss 
and for reasons therefor stated (R., p. 164), “ tha^t the 
only prayers against the defendant Drury were that 
he discover and account and that the evidence shewed 
that he had received no part of the proceeds of the 
$ 125,000 notes; on behalf of the Merchants Bank 
Investment Company, that the only relief prayed was 
discovery, and that the pleadings and evidence shewed 
that full discovery had been made.” 

The appellant, at page 75 of its brief, says: 

“Now, the plaintiff did not repudiate or seek 
damages in respect to any item covered b}| the 
contract other than the Frazer notes and the 
9th Street property. He has retained and had 
the advantage of the other property passing to 
him under the contract. What he seeks tb do 
in his bill is to affirm the transaction in so! far 
as it is advantageous for him to do so, an(l to 
repudiate it in so far as it is to his advantage 
to do so. * * * But the plaintiff is affirming 
the entire transaction and attempting to get 
back not only the alleged profits resulting toi the 
agents, which the testimony discloses are nbne, 
but to get back the proceeds of a sale of the 
very property which he himself actually g<j)t.” 

How unsound the above argument when applied to 
the facts of this case. The appellant loses sight of 
the fact that the lower court found that the appellees 
could obtain no relief against the D. C. Realty Com- 
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pany, the holding company of the Merchants Bank 
Investment Company, because the record shows that 
the Investment Company paid $125,000 in cash for the 
Frazer notes. The court found there was no fraud 
perpetrated on McReynolds by the Investment Com¬ 
pany or the D. C. Realty Company, and therefore 
McRevnolds was denied anv relief against either of 
the aforesaid companies. The fraud and overreaching 
in the transaction was the fraud of the Merchants 
Bank and Trust Company, McReynolds’ agent, which 
owned the Frazer notes and the 9th Street property 
at the time the contract was signed, and which fact was 
not disclosed to McReynolds, who was induced to take 
the Frazer notes upon representations that the maker 
was solvent, when as a matter of fact the bank had 
positive and definite knowledge to the effect that Mrs. 
Frazer was insolvent, and upon the other representa¬ 
tions found bv the court in its findings of fact, and 
which agent subsequently sold the f^azer notes be¬ 
tween the date of the signing of the contract and the 
consummation thereof, to the Investment Company 
for $125,000 in cash, without disclosing said fact to 
McReynolds. This was a flagrant violation of the dutv 
which said Merchants Bank and Trust Company owed 
to McReynolds, and the law gives to McReynolds under 
the circumstances the right to compel his agent to ac¬ 
count to him for the consideration received for the 
sale of the Frazer notes and the 9th Street property. 
Therefore McReynolds is entitled to the relief sought 
against the bank by way of an accounting, and for the 
appellant to argue that McReynolds seeks to affirm the 
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transaction in so far as is advantageous for him to do 
so and to repudiate it in so far as it is to his advahtage 
to do so, is an argument that has no application jas to 
the facts of this case and cannot be supported by the 
record. 

Appellant at page 83 of its brief argues, “Np evi¬ 
dence of actual loss, by measuring the values received 
against the values given in exchange, exists, upon 
which the lower court or this Court could base its de¬ 
cree.” Under the facts of this case there is no reason 

■ 

for measuring values received against values g|iven, 
but assuming for the sake of argument that appellant 
is correct, it is apparent from a reading of the record 
that the real value of the McReynolds Apartment 
House was $125,000 over and above the equities in the 
real properties which the D. C. Realty Company con- 
veved to McRevnolds under the contract of exchange. 

•> f | o 

That value was placed upon the McReynolds Apart¬ 
ment House by Drury and the D. C. Realty Company 
and also bv McRevnolds as evidenced bv his taking 
the Frazer notes on Drury’s assurance that they were 
worth $125,000. The record shows that the McRey¬ 
nolds Apartment House was worth the aforesaid 
amount and irrespective of what method is usqd in 
arriving at the loss, it is obvious that what McjRey- 
nolds lost in this transaction as a result of th<^ de¬ 
liberate fraud perpetrated upon him by his agent, 
was the difference between the sum of $125,000 
that the Merchants Bank and Trust Company received 
for the sale of the notes, and the $50,000 which was 
later loaned to him. This difference is what McRey- 
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nolds actually lost in that aspect of the deal and what 
the court below made appellant account for. That the 
bank made a profit of $8,300 on the sale of the 9th 
Street property is clear. 

In the case of Kiibourn v. Sunderland, cited by the 
appellant, it will be observed that the facts were not at 
all similar to the facts in the instant case. In the Kii¬ 
bourn case, Sunderland, Hillyer and Stewart had per¬ 
sonally inspected the property, knew where it was and 
its value and decided to take it at Kilbourn’s offer of 
$65,000. They knew the property and judged it for 
themselves; they had selected it beforehand and 
agreed to take it at the price named. They judged for 
themselves whether it was worth $65,000. They did not 
take it upon any such representations and upon such 

conditions as McRevnolds took the Frazer notes and 

* 

furthermore, they knew the property that they bought 
from Kiibourn and Latta was a valuable property and 
they kept it. 

There is no comparison between the situation of the 
parties in the case of Kiibourn v . Sunderland and the 
instant case, nor is the situation such in anv case re- 
lied upon by the appellant. Moreover, a careful analy¬ 
sis of the cases cited by the appellant shows that they 
have no bearing on the case at bar and the propositions 
of law stated therein are not applicable to the facts of 
this case. 

It mav also be suggested that the established fraud, 
deception and breach of trust of the Merchants Bank 
and Trust Company, divests it of any standing in 
equity and would prevent it or appellant from invok¬ 
ing any defense that may possibly be open to the 
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parties to the contract. Dettmers v. Taylor, 58|App. 
D. C. 250. I 

It is respectfully submitted therefore that tliib suit 
was properly brought on the equity side of the court. 

Tenth Assignment of Error. 

i 

Appellees contend that the decree of the lower court 
was not predicated on the facts that the Frazer notes 
were worthless, and such fact is apparent froim an 
examination of the Court’s finding of fact. In view 
of the previous discussion appellees are of the opjnion, 
that no further comment in connection with tips as¬ 
signment of error is necessary. 


Eighteenth and Nineteenth Assignments of Errpr. 

\ 

It was not error for the court to enter the dbcree 
in this case as contended by the appellant in its 18th 
and 19th assignments of error. 

It is apparent from an examination of the rbcord 
that the Federal-American National Bank and Trust 

I 

Company of Washington was aware of the fact that 
this suit had been filed on October 9, 1930, by the ap¬ 
pellees, against the Merchants Bank and Trust Com¬ 
pany, but notwithstanding such knowledge it pro¬ 
ceeded to consolidate with the said Merchants Jlank 
and Trust Company and in the contract of consolida¬ 
tion, among other things, appears the following 
(R., p. 81): | 

“Section 6. All assets of either association 
at the date of consolidation shall pass to and 
vest in the consolidated associations, and the 
consolidated association shall be responsible for 
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all of the liabilities of every kind and descrip¬ 
tion of each of the consolidating associations 
existing at the date of consolidation. ” 


Upon hearing of a rule to show cause why the con¬ 
solidation of appellant and the Merchants Bank and 
Trust Company should not be enjoined, said rule was 
discharged upon the express statement of counsel for 
the Merchants Bank and Trust Company that the 
rights of appellees were fully and amply protected 
under the agreement of consolidation as set forth in 
Section 6 of the contract of consolidation. First Na¬ 
tional Bank v. Hoover, 269 S. \Y. 262 (Tex. Civ. App. 
1925). First National Bank v. Daly, 4 Fed. (2d) 324. 
In re W or eh ester National Bank, 279 U. S. 355, 73 Law 
Ed. 737. 


Conclusion. 


Appellant in asking that the decree entered in this 
case be reversed, is in fact requesting this Court to 
place its seal and stamp of approval upon one of the 
most deliberate, premeditated and outrageous frauds 
ever perpetrated upon a citizen of this District. 

It is respectfully submitted that there was no error 
committed bv the lower court either in its findings of 
fact, or conclusions of law, and that the decree of said 
court should be affirmed. 


Respectfully submitted, 

GEORGE A. BERRY, 

! JOSEPH J. MALLOY, 

Attorneys for Appellees. 
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IN THE 


Court of Appeals, district of Columbia 

I 

October Term, 1932. 


No. 5610. 


Federal-American National Bank and TrusI: Com¬ 
pany of Washington, Appellant, 

I 

vs. 

Joseph McReynolds and Ellen T. McReynqlds, 

Appellees. 


PETITION FOR REHEARING. 


Now come the appellees by their attorneys, George 
A. Berry and Joseph J. Malloy, and petition th^ court 
to grant a reargument and rehearing in the abojve en¬ 
titled cause, for the following reasons: 

I 

1. That the Court Has Decided a Very Important Ques¬ 
tion of Law in a Way Untenable and in Conflict 
with the Weight of Authority, and in Direct Con¬ 
flict with the Decisions of the Supreme Court of 
the United States in the Cases of Tyler vs. Savage, 
143 U. S. 79, 36 L. Ed. 83-89; and Lockhart vs. 
Leeds, 195 U. S. 426, 49 L. Ed. 263. 

This court in the case at bar held that there was no 
special prayer in the bill which would justify the Relief 
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granted. With all deference to the court, the appellees 
submit that the relief granted was justified by the spe¬ 
cial prayers of the bill, but if they are in error in that 
respect then the relief certainly is justified by virtue 
of the prayer for general relief. 

In the case of Tyler vs. Savage, 143 U. S. 79, 39 L. 
Ed. 484, cited in appellees brief at page 98, the court 
said: 


4 4 As to the decree being outside the case made 
in the bill, we think the allegations of the bill as 
to the fraud are adequate, and that the statement 
of the decree that the company was represented 
to the plaintiff by Tyler, its president, to be in a 
flourishing condition, when in fact it was insolvent, 
is a sufficient support of the allegations of fraud 
made in the bill. 

“The relief against Tyler was properly granted 
under the prayer of the bill for general relief. It 
was consonant with the facts set out in the bill as 
a ground of relief against Tyler personally, and 
it was relief agreeable to the case made by the bill. 
Storv, Eq. PI. par. 40 etc; Tavloe vs. Merchants 
F. Ins. Co., 50 U. S. 9 How. 390, 406 (13:187,193).” 

Again in the case of Lockhart vs. Leeds, 195 U. S. 

435-437, 49 L. Ed. 269, the court said: 

“There is nothing in the intricacy of equity 
pleading that prevents the plaintiff from obtain¬ 
ing the relief under the general prayer, to which 
he may be entitled upon the facts plainly stated in 
the bill. There is no reason for denying his right 
to relief, if the plaintiff is otherwise entitled to it, 
simply because it is asked under the prayer for 
general relief, and upon a somewhat different 
theory from that which is advanced under one of 
the special prayers. * * * The case made by 


3 


the bill consists of the material facts therein 
stated; and where all the facts are stated, it is no 
reason for denying relief under a general prayer, 
because it may differ from the theory of the law 
upon which the special prayer for relief is pased, 
where both prayers are based upon the same facts, 
clearly set forth in the bill.” 

In the case of Merillat v. Hensey, 34 App. D. 0. 398- 
407, this court likewise confirms appellees contention. 
The court said: 

I 

i 

“However, had there been no special praVer at 
all, the general prayer for relief would furnish a 
sufficient foundation for the decree. Relief will 
always be granted under the general player, 
where it is agreeable with the case plainly spt out 
in the bill. Tayloe v. Merchants’ F. Ins. Co., 9 
How. 390-405,13 L. Ed. 187-193; Texas v. Hhrden- 
berg (Texas v. White), 10 Wall. 68-86, 19 C. Ed. 
839-841; Jones v. Van Doren, 130 U. S. 684-6^2, 32 
L. Ed. 1077-1080, 9 Sup. Ct. Rep. 685; Tyler v. 
Savage, 143 U. S. 79-98, 36 L. Ed. 82-90, 12 Sup. 
Ct. Rep. 340.” ! 

This court in its opinion said: 

“The latter, we think, would more consistently 
support a prayer for relief based on the alleged 
fraud of the bank in inducing appellee to accept 
the notes at a sum greatly in excess of their true 
value, but if the bill be considered as directed 
to that end, the relief prayed and the relief granted 
by the lower court are wholly inconsistent with 
that idea.” ! 

The evidence clearly shows, and the lower court 
found, that the bank through its fraudulent misrep¬ 
resentation to McRevnolds not only induced the appel- 
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lees to accept the notes at a sum greatly in excess of 
their true value, but that the bank, through its fraudu¬ 
lent misrepresentations, induced appellees to take the 
Frazer notes, the property of the bank, which fact the 
bank deliberately concealed from McReynolds, at their 
face value, when the bank knew they were worthless 
and the maker insolvent. Even if the court in its opin¬ 
ion is correct in saying, “but if the bill be considered 
as directed to that end, the relief prayed and the relief 
granted by the lower court, are wholly inconsistent 
with that idea,” appellees earnestly and respectfully 
submit, that under the prayer for general relief and 
upon the authority of the cases hereinbefore cited, this 
court erred in denying appellees any relief under the 
bill. 

Appellees also respectfully submit, that even if the 
lower court erred in applying the correct measure of 
damages, that this court instead of reversing the decree 
of the lower court, and forever closing the door to 
plaintiffs, should have in justice and in equity re¬ 
manded this case to the lower court to ascertain and 
assess the damages in accordance with the rule an¬ 
nounced by this court and the Supreme Court of the 
United States in Smith v. Bolles, 135 U. S. 125, and 
Sigafus v. Porter, 179 U. S. 116. Although appellees 
earnestly insist that under tjie facts of this case the 
measure of damages announced in the foregoing cases 
is not applicable, but the true measure of damages is 
as laid down by this court in National Savings and 
Trust Company v. Sands, 44 App. D. C. 30, and Dahl- 
gren v. Story, 39 App. D. C. 29, which the lower court 
followed. 

This court in its opinion further said: 



“if McReynolds was induced to enter into the 
contract he was entitled, upon discovery of the 
fraud, to bring a suit for its rescission and for a 
recovery of the consideration, or he might affirm it 
and recover the damages sustained by him. ’ 1 

It is respectfully submitted that no such remedy was 
open to McReynolds under the facts of this case. Jf Mc¬ 
Reynolds had attempted to bring an action for Rescis¬ 
sion against the D. C. Realty Company on the ground 
of fraud, the defendant could have successfully argued 
that the fraud practiced upon him was the fraud of his 
agent, the Merchants Bank and Trust Company, and 
not that of the D. C. Realty Company. Moreover, the 
record discloses (R. p. 118), that the McReyjnolds 
Apartment was conveyed to the D. C. Realty Company 
in trust for and subject to the order of the Merdhants 
Bank Investment Company, and that the Merchants 
Bank Investment Company was the real purchaser of 
the McReynolds Apartment House. This is conclu¬ 
sively proved by the minutes of the Investment Com¬ 
pany. (R. p. 118.) The Merchants Bank Investment 
Company in order to procure the McReynolds Apart¬ 
ment, was willing to pay and did pay therefor the 
properties mentioned in the contract of exchange to¬ 
gether with $125,000 in cash. The Merchants Bank and 
Trust Company knew this and as agent of McReytiolds 
it was its duty to procure the best terms availably for 
him, but instead of turning over the $125,000 in cash 
obtained from the Investment Company in exchange 
for the McReynolds Apartment, it kept the money and 
turned over to McReynolds the $125,000 worthless 
Frazer notes, its own property, instead. The D. C. 
Realty Company was merely a straw party to the deal. 

The record further discloses that the D. C. Realty 
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Company “was a holding company for the real estate 
of the Merchants Bank Investment Company. It had 
a capital stock of one thousand shares, no par value, 
which was all owned by the Merchants Bank Invest¬ 
ment Company . * * * The D. C. Realty Company 
held the bare legal title to the real estate and the bene¬ 
ficial interest belonged to the Merchants Bank Invest¬ 
ment Company.’’ (R. p. 114.) 

This court at page one of its opinion held that the 
Merchants Bank Investment Company and the Mer¬ 
chants Bank and Trust Company had the same presi¬ 
dent and board of directors, but that no such relation¬ 
ship existed between the D. C. Realty Company and the 
bank. It appears from the record, however (R. p. 209) 
that Mr. Rafferty was the president of the D. C. Realty 
Company and Mr. Meaney was secretary and trea¬ 
surer. These two constituted all the officers. It should 
be noted that Mr. Rafferty was trust officer of the 
Merchants Bank and Trust Company and a nephew of 
Peter A. Drury (president of the Merchants Bank and 
Trust Company and the Merchants Bank Investment 
Company), and that Mr. Meaney was employed in the 
real estate department of the Merchants Bank and 
Trust Company, so that while the officers of the Realty 
Company were not the same as the bank they were in 
reality under its control as both officers were employed 
therein, and it is conceded that the Merchants Bank 
Investment Company and the Merchants Bank and 
Trust Company had the same president and board of 
directors. 

It is apparent, therefore, that McReynolds could not 
maintain an action against the D. C. Realty Company 
for rescission of the contract or for damages by reason 
of fraud and deceit because the record shows and the 
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court found that the fraud in the case was the fraud 

! 

of the paid agent of McReynolds, the Merchants Bank 
and Trust Company, and that appellant wi^h full 
knowledge of the transaction, under Sections fiye and 
six of the agreement of consolidation, assumed the 
liability of said bank. (R. p. 152.) 

2. The Decision of the Court in this Case Permits a 
Paid Agent of a Principal to Sell Its Own Prop¬ 
erty Through a Third Party to Its Principal With¬ 
out Disclosing the Fact of Its Owership, and 
After Representing to Its Principal that Said 
Property Was Worth Its Face Value, When it 
Knew it to be Worthless and of No Value. This 
Rule of Law is Contrary to Public Policy, and is 
in Direct Conflict with the Decision of the Su- 
preme Court of the United States in Robertson 
vs. Chapman, 122 U. S. 673-681, 38 L. Ed. 5Q2-595, 
and Contrary to the Decisions of this Court in the 
Cases of National Savings and Trust Company vs. 
Sands, 44 App. D. C. 20, Dahlgren vs. Story, 39 
App. D. C. 29; Fox vs. Patterson, 43 App. D. C. 
484, and the Cases Cited in Appellees Brief at 
Pages 65-67 Inclusive. 

The evidence clearly establishes, and the lower!court 
found, that when the proposition for the exchange of 
the McReynolds Apartment House and the two Frazer 
notes were brought to McReynolds 4 ‘that he went to see 
DRURY ABOUT THESE NOTES at the bank.’!’ He 
was not satisfied with that part of the deal. Mr. t>rury 
told him he knew Mrs. Frazer in a social and business 
way and that she was perfectly able to take care of any 
of her responsibilities or obligations. Drury further 
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told McReynolds in order to show him what he thought 
about it, the bank would loan McReynolds $50,000 on 
the notesJ McReynolds was not advised at the time 
he entered into the contract for the exchange of his 
property by Peter A. Drury or any other officer of the 
Merchants Bank and Trust Company that they were 
the owners of the Frazer notes and property 1009 9th 
Street, Northwest. (R. p. 135.) Mrs. Frazer testified 
that she was insolvent in December, 1928, and that she 
communicated said fact to Mr. Drury in October or 
November, 1928. (R. p. 229.) She further testified 

that when the interest became due on the notes in 
October, 1928, she did not pay the same. Mrs. Frazer 
had a conversation with Mr. Drury in November or 
December with reference to her liability on the $125,000 
notes. At that time she told Mr. Drury she had suf¬ 
fered an appalling financial catastrophe and could not 
curtail, much less take up the notes when they matured 
in April, 1929. (R. p. 122.) Peter A. Drury testified 
that he told McReynolds that he thought the notes were 
all right; that he had no information in regard to Mrs. 
Frazer } s financial condition except what he acquired 
from Harry V. Haynes in 1926 when the hank pur¬ 
chased the notes, and it was that information, and that 
only, which he communicated to McReynolds. (R. p. 
169.) Notwithstanding the facts that there was no 
contradiction of Mrs. Frazer’s testimony that she ad¬ 
vised Drury in October and November, 1928, that she 
was insolvent; that she failed to pay the interest due 
on the notes in October, 1928, and that she was obliged 
to borrow $3500 from the bank on December 15, 1928, 
to pay the past due interest, Drury testified, ‘ 4 He knew 
that very well” but did not tell McReynolds because 
he considered Mrs. Frazer was good for the notes on 
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January 10, 1929, although she had made default on 
the interest in October, 1928, and had advised him that 
she was insolvent. 

McReynolds further testified that he was not advised 
by either Drury or any officer of the Merchants Bank 
and Trust Company at the time the contract was signed 
or prior to the time the deal was closed as of February 
1, 1929, that the Merchants Bank and Trust Company 
owned 1009 9th Street, Northwest, or that it hid been 
sold to the Merchants Bank Investment Company for 
$8400. Peter A. Drury further testified that he did 
not advise McReynolds that premises 1009 9th Street 
had been sold to the Investment Company foil $8400 
when the deal was closed. He did not see any reason 
why he should. * * * and what was it his business what 
else was done with the building so long as he was satis¬ 
fied with what he was getting . (R. p. 173.) Rafferty 
testified that he did not advise McReynolds tlat the 
bank received $8400 over and above the trust of 
$16,000 on the Ninth Street property, although he knew 
about the sale. He said that McReynolds did not ask 
him and he did not volunteer. (R. pp. 28, 29.) 

The court in its opinion says: 

. 

* 4 Therefore it is clear that the notes did Jriot be¬ 
come the property of McReynolds until the time 
of their delivery to him, and that the price realized 
by the bank from the Investment Company for the 
notes, cannot be recovered by him as money had 
and received for his benefit. It was not his prop¬ 
erty which was sold and for which the considera¬ 
tion was received by the bank. It is true that the 
bank was acting under the terms of the contract 
as agent for both parties in the matter of carrying 
out the contract according to its terms, bht this 
stipulation did not deprive the bank of its ^itle to 
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the Frazer notes and its right to sell the same to 
the Investment Company in order that the con¬ 
tract might be carried into execution.” 

By the foregoing statement the court enunciates a 
proposition of law to the effect that an agent who is 
paid by its principal to represent him in the transfer 
of his property, not only can sell to its principal the 
agent’s property without disclosing said fact to its 
principal, but also that it can sell to its principal under 
the circumstances, its property which it had repre¬ 
sented to its principal to be good, when it knew it to be 
worthless and of no value, and that the agent could do 
this even after the contract for exchange had been 
signed and before the consummation thereof, either 
directly or indirectly through a third party, and that 
the agent could not be made to account to its principal 
for the money received and proceeds made through 
such a transaction, and also that the agent could not 
be made to account to its principal for the commissions 
obtained by it as a result of such fraudulent conduct. 

The court cites no authority in support of this con¬ 
tention and it is respectfully submitted that the court 
cannot cite any well considered case of a court of last 
resort in support thereof. Until the decision was ren¬ 
dered in this case it was a well established principle of 
law in this jurisdiction and elsewhere, that an agent 
could not willfully and deliberately violate his trust 
by selling his own property to his principal, unknown 
to the principal, without being compelled to strictly 
account for the proceeds and profits thereof, and to re¬ 
fund the commissions fraudulently received in the 
deal. In fact all of the decisions of the Supreme Court 
of the United States and this court are contrary to 
the rule of law laid down in this case. 
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In the case of Dahlgren v. Story, 39 App. D. C. 29, 
35, this court said: 

j 

“THE RULE OF LAW APPLICABLE TO 
THE STATE OF FACTS HERE PRESENTED 
IS WELL STATED BY MR. JUSTICE HAR¬ 
LAN IN ROBERTSON v. CHAPMAN, 1£2 U. S. 
673, 681, 38 L. Ed. 592, 595,14 Sup. Ct. Rbp. 741: 

‘He (the agent) was precluded by the position 
voluntarily assumed by him from taking advan¬ 
tage of his principal, or from dealing with the 
property committed to his care in any other 
capacity than as an agent, who was bound to 
subordinate his own interests to those of his 
principal. He could not, directly or indirectly, 
become the purchaser and maintain any title 
thus acquired as against his principal; for, in 
so purchasing, his duty and his interest^ would 
come in conflict. If an agent to sell effect^ a sale 
to himself, under the cover of the name of 
another person, be becomes, in respect to the 
property, a trustee for the principal, and t at the 
election of the latter, seasonably made, will be 
compelled to surrender it, or, if he has disposed 
of it to a bona fide purchaser, to account not 
only for its real value, but for any profit realized 
by him on such resale. And this will be done 
upon demand of the principal, although it may 
not appear that the property, at the time the 
agent fraudulently acquired it, was worth more 
than he paid for it . The law will not, ivp such 
case, impose upon the principal the burden of 
proving that he was, in fact, injured, and will 
only inquire whether the agent has been unfaith¬ 
ful in the discharge of his duty. Whilp his 
agency continues he must act, in the matter of 
such agency solely with reference to the interests 
of his principal. The law will not permii him, 

: without the knowledge or assent of his principal, 

I 

I 

I 

/' 


i 
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to occupy a position in which he will be tempted 
not to do the best he may for the principal 

The rule is also well stated and applied in Pom¬ 
eroy’s Eq. Jur., sec. 959; Clark & S. Agency, sec. 
407; Godfrey v. Dutton, 16 App. D. C. 117; Harten 
v. Loffler, 31 App. D. C. 362; Rawlings v. Collins, 
36 App. D. C. 72.” 

And this court in the case of National Savings and 
Trust Company vs. Sands, 44 App. D. C. 30, 32, cited 
in appellees brief, page 59, said: 

“It may as well be understood by real estate 
agents that the courts will not tolerate the surrep¬ 
titious taking of double commissions, or the trad¬ 
ing of a principal’s property for property in which 
the agent is either secretly interested as owner or 
agent f or in what is known as triangular deals, 
where the title passes through a dummy or straw 
man for the purpose of piling up commissions and 
concealing the real facts relating to the trans¬ 
action, or any position assumed by the agent which 
is even remotely antagonistic to his principal, or 
any concealment from the principal by the agent 
of any transaction conducted by the agent rela¬ 
tive to his agency. As we have said before: ‘The 
fiduciary relation established between the parties 
charged the defendants with a sacred trust, which 
demanded of them a complete, open, and frank 
disclosure to plaintiffs of every step taken in the 
transaction from the date of the creation of the 
agency until the transaction was finally closed. 
During that period defendants owed a duty to 
plaintiffs which forbade the placing of themselves 
in any attitude, however profitable, that would 
even appear to be antagonistic to the interests of 
plaintiff, without first having secured their con¬ 
sent after a full disclosure. The practice of real 
estate agents in concealing from their principals 



the conditions upon which contracts of sale are 
procured cannot be too severely condemned. The 
name of the actual vendee, the true consideration, 
and every detail employed by the agent in bringing 
the parties together, should be promptly disclosed 
by the agent to his principal and for failure to do 
so the courts will uphold the principal, not only in 
repudiating the transaction, but in recovering loss 
sustained by him or profit secured by the agent 
Dahlgren v. Story, 39 App. D. C. 29.” 

See also other cases cited in appellees’ brief, pages 
63 to 67, inclusive, in support of this contention. 

There is no question that at the time of the Signing 
of the contract the Frazer notes were the property of 
the Merchants Bank and Trust Company (whjich the 
evidence shows it had purchased in 1926 for the sum 
of $92,407.75, and which it sold between the Signing 
of the contract on January 10, 1929, and the consum¬ 
mation thereof on February 1, 1929, to the Investment 
Company for the full value of the notes, $125,000. 
This transaction is pointed out in detail in appellees’ 
brief pages 76 and 77), but that fact did not give the 
bank the right to sell said notes to its principal through 
its affiliate or through the D. C. Realty Company^ when 
it knew said notes were worthless, and permit the agent 
to receive the face value of said notes and paiss the 
worthless notes on to its principal. 

Appellees respectfully assert that such a proposition 
is contrary to well established principles of law, public 
policy, and in direct conflict with the decisions herein¬ 
before referred to. 

The court says at page five of its opinion: 

I 

-rm I 

“While there were various parties defendant 
named, it was in fact a suit against the bank, not 
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itself a party to the contract and in which the re¬ 
lief prayed is a money judgment against the hank 
for $125,000 on the theory that the bank, having 
received that sum from the sale of the Frazer 
notes, was accountable to appellees therefor.” 

Appellees respectfully submit that this court has 
misconceived the theory of the bill of complaint. The 
bill is not based solely on the theory that the bank, 
having received $125,000 from the sale of the Frazer 
notes was accountable to appellees therefor, but on the 
theory that the bank while acting as appellees ’ agent 
had sold its worthless property to the appellees through 
a third party, without appellees’ knowledge, and was 
in duty bound to account to appellees for the proceeds 
of said sale and all profits made in connection there¬ 
with. The bill prayed for a discovery of the amount 
received from the sale of said notes, and also sought 
a return of the amount paid to the Merchants Bank and 
Trust Company as commission while acting as appel¬ 
lees’ agent in the transaction, and the cancellation of 
the note in the sum of $50,737.21. 

The record discloses that a part of the commission 
received by the Merchants Bank and Trust Company 
from appellees was property 1009 9th Street, and prayer 
number six of the bill of complaint (R. p. 47), specifi¬ 
cally asks, “THAT THE PLAINTIFFS RECOVER 
FROM THE MERCHANTS BANK AND TRUST 
COMPANY—AND THE FEDERAL AMERICAN 
NATIONAL BANK AND TRUST COMPANY, 
PREMISES 1009 9TH STREET, NORTHWEST, 
WHICH THEY CONVEYED TO SAID MER¬ 
CHANTS BANK AND TRUST COMPANY IN 
PART PAYMENT OF THE COMMISSIONS PRO- 
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VIDED FOE IN SAID CONTRACT OF JANUARY 
10, 1929, OR IF SAID BANK HAS SOLD OR DIS¬ 
POSED OF SAID PROPERTY THAT IT BE COM¬ 
PELLED TO ACCOUNT TO THE PLAINTIFFS 
FOR THE PROCEEDS AND PROFITS THERE¬ 
OF.” The evidence introduced at the trial showed that 
the aforesaid property, 1009 9th Street, had b^en dis¬ 
posed of by the bank, and that the bank had received 
therefor the sum of $8400 and it was this sum, less the 
$100 paid by the bank to its joint agent Shaffer, that 
the decree appealed from granted to appellees, on the 
theory that the agent having defrauded the principal 
-was not entitled to its commission. The opinion of 
this court is silent on this point, and we respectfully 
submit, that under the authorities heretofore cited in 
appellees’ brief, pages 65 to 67 and 92 to 94, tljiat the 
lower court was not in error in decreeing that tfhe ap¬ 
pellees recover the commissions which the evidence dis¬ 
closes was paid by them. There can be no dou\t that 
the bill of complaint and the prayers thereof specifically 
covered this item, and that the lower court had!\ juris¬ 
diction to grant this relief, and having entertained 
jurisdiction for any purpose it had jurisdiction for all 
purposes, "within the scope of the bill, under the prayer 
for general relief, even if said relief had not been 
specifically prayed for. 

The lower court, under the seventh prayer for special 
relief (R. p. 47), and the prayer for general [relief, 
had ample authority to decree the cancellation bf the 
$50,737.21 note. Moreover, the facts in this case were 
peculiarly within the knowledge of appellant aid the 
other defendants named in the bill of complaint, and 
it was in response to the prayer for discovery that 
appellees were apprised of the real nature of the 
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transaction. In this connection Mr. Rafferty, attorney 
for the defendants, Peter A. Drury and the Merchants 
Bank Investment Company and the D. C. Realty Com¬ 
pany, said (R. p. 164): 

‘ 4 that the only prayers against the defendant 
Drury were that he discover and account and that 
the evidence showed that he had received no part 
of the proceeds of the $125,000 notes; on behalf of 
the Merchants Bank Investment Company, that 
the only relief prayed ivas discovery, and that the 
pleadings and evidence showed that full discovery 
had been made.” 

On this point this court in the case of Preston vs. 
Equity Savings Bank, et al., 53 App. D. C. 26-27, said: 

“Plaintiff prays for discovery of the entire 
transactions between Perry and the bank and the 
trustees; what became of the shares of stock, and 
what claim* if any, the bank has upon it; that an 
accounting be had under direction of the court, 
and for a money decree; that defendants be held 
as trustees for the use and benefit of plaintiff as 
to said stock, and for other and further relief. 

“Defendants moved to dismiss the bill for lack 
of equity, and from a decree sustaining the motion 
the case comes here on appeal. 

“The direct parties to the transaction are gone. 
Perry absconded, and Preston deceased. Plaintiff 
administratrix is without information, other than 
the receipts and possibly the notes. The whole 
transaction is peculiarly within the knowledge of 
the bank officials and the trustees. While it is not 
specifically averred that plaintiff has no other 
means of proving her case than by discovery, the 
averments of the bill spell out a situation which 
can only be met by discovery. The court in fur¬ 
therance of justice may, if it deems necessary, di- 
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red an amendment of the bill, even by interlinea¬ 
tion, to meet this objedion. 

“Nor is the contention sound that discovery can 
only be had in aid of a suit pending or to be 
brought. It may be invoked for that purpose in 
aid of an action at law; but, being an original and 
inherent power of a court of equity, it may be en¬ 
forced directly and as a part of an action for equi¬ 
table relief. ‘In fact, every bill for equitable relief 
is, in a measure, a bill for discovery and 
relief, or it can be made such if the plaintiff 
chooses, as it is a general principle that a party 
having an equitable claim has a right to a discov¬ 
ery under oath from the adverse party, and, to have 
all the proofs on which his claim depends taken in 
due form, and submitted to the decision of \a court 
of equity 9 R. C. L. 164. See Hardy y. Sum¬ 
mers, 10 Gill & J. (Md.) 316, 32 Am. Dec. J167.” 

3. The Decision of this Court is Contrary to and Can¬ 
not Be Supported by the Undisputed Evidence in 
this Case and the Findings of Fact of the Lower 
Court (Which Should Not be Disturbed Unless 
Clearly and Manifestly Wrong), and is in Conflict 
with the Decision of the Supreme Court of the 
United States in the Case of Butte & S. Copper 
Co. vs. Clark-Montana Realty Company, 249 U. S., 
Page 30, 63 L. Ed. 459, and Contrary to the Deci¬ 
sions of this Court in the Case of Burroughs vs. 
Burroughs, 55 App. D. C. 271, and the Casefc Cited 
in Appellees' Brief at Pages 55-57 Inclusive. 

During the course of the trial, Mr. Tobriner of coun¬ 
sel for appellant, conceded, that so far as the merits of 
the case were concerned it was a question of the credi¬ 
bility of the witnesses, and in that connection said (R. 

p. 212): | 
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“I again say to your Honor that I think this 
case, so far as the merits of it is concerned, is 
coming down to the question of the credibility of 
these witnesses, McReynolds on the one hand and 
Drury on the other, and I submit that these things 
are important for the purpose of enabling the 
Court to decide exactly to whom credit is to be 
given.” 

In view of the fact that counsel conceded that so far 
as the merits are concerned the case should be decided 
upon the credibility of the witnesses, the findings of 
fact of the lower court are entitled to great weight and 
should not be disturbed unless clearly and manifestly 
wrong. In this connection the Supreme Court of the 
United States in the case of Butte & S. Copper Co. v. 
Clark-Montana Realty Co., 249 U. S. page 30, 63 L. Ed. 
459, said: 

“The trial court made its findings after an evi¬ 
dently careful and painstaking investigation of the 
testimony and the exhibits, and after a personal in¬ 
spection of the mining properties. We have ex¬ 
amined the record sufficiently to see that the find¬ 
ings are all supported by the credible testimony of 
reputable witnesses. Upon settled principles which 
this court has always recognized, findings so made 
upon conflicting testimony are conclusive upon this 
appeal.” And as we said in Lawson v. United 
States Min. Co. supra, of the conclusion of the cir¬ 
cuit court of appeals in such case,—and the conces¬ 
sion is as great as appellant is entitled to,—‘ That 
if the testimony does not show that it (the con¬ 
clusion of the court) is correct, it fails to show 
that it is wrong, and under those circumstances we 
are not justified in disturbing that conclusion. It 
is our duty to accept a finding of fact unless 
clearly and manifestly wrong.’ The findings ac- 
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cepted, the conclusions of law must be pronounced 
to be of necessary sequence .’ 9 

Again this court in the case of Burroughs vs. Bur¬ 
roughs, 55 App. D. C. 269-270 said: i 

“The court below had full opportunity to ob¬ 
serve the demeanor of the witnesses and tb judge 
of their veracity, and the general rule is that in 
such case an appellate tribunal will be slow to dis¬ 
turb the findings made on the evidence by the trial 
court, unless plainly unwarranted. McLajren v. 
McLarren, 45 App. D. C. 237, 1 A. L. Ri 1412; 
Nehrbass v. Nehrbass, 45 App. D. C. 458; Butte & 
Superior Co. v. Clark-Montana Co., 249 U. S. 12, 
39 S. Ct. 231, 63 L. Ed. 447. An examination of the 
record, however, unquestionably shows thaf there 
is ample evidence to support every finding of fact 
made below.” 

Fraud having been conclusively proven and found by 
the lower court on the part of the Merchants Baiik and 
Trust Company, appellees respectfully submit that the 
specific prayers of the bill and the prayer for 
relief, are sufficient to cover all the relief grj 
appellees by the lower court in its final decree, ahd that 
said relief should not be denied to appellees because of 
any technical and strained construction of the rules of 
equity pleading, such as the court has done in thijs case. 

As Mr. Justice Van Orsdel so well stated in the case 
of National Savings and Trust Company v. Saqds, 44 
App. D. C. 33, 

“The court in the present case has only required 
what equity demands,—a full accounting by de¬ 
fendants of the trusteeship, and, because of the 
frauds and concealment perpetrated upon their 
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principal, a forfeiture of compensation or commis¬ 
sions. The decree is fully supported by the deci¬ 
sions of this court in Dahlgren v. Story, supra; 
Forrest v. Wardman, 40 App. D. C. 520; Fox v. 
Patterson, 43 App. D. C. 484.’ ’ 

A correct solution of the principles involved in this 
case is vitally important, not only to the appelles’ in 
view of the large amount involved, but to the entire 
business community of this city, because the decision 
changes well established principles of law, and there¬ 
fore we respectfully urge a very careful reconsidera¬ 
tion of the points raised. 

Wherefore, the premises considered, your petition¬ 
ers respectfully pray: 

* % _ 

l. 'That a rehearing of this cause be granted at an 
v early date. 

v 2; That if this petition for rehearing and reargument 
be denied, the court grant a stay of the mandate herein 
under Pule 24 pending application for certiorari to the 
Supreme Court of the United States. 

3. That the petitioners may have such other and fur¬ 
ther relief as to the court may seem meet and proper. 

George A. Berry, 
i J oseph J. Malloy, 

Attorneys for Appellees. 



